Sec.
3-8-1.

3-8-2.
3-8-3.
3-84.
3-8-5.
3-8-6.

CHAPTER 3

Municipalities

ARTICLE 8
Municipal Elections

Election code; short title; purpose; "shall' and
"may"; headings; construction; counting
days.

Definitions.

Residency.

Qaths.

Major fractions.

County clerk; election duties,

3-8-6.1. Secretary of state; duties.

3-8-7. Municipal elerk; county clerk; election duties.

3-8-8. Time to register to vote,

3-8-9. Election scheduling; conflicts; notice.

3-8-10. Consolidation of precincts.

3-8-11. Polling places.

3-8-12. Election resolutions; notices; correction of errors
and omissions.

3-8-13. Voting machines; paper ballots.

3-8-14. Voting machines; ordering; preparation; certifica-
tion; delivery.

3-8-15. Repealed.

3-8-16. Paper ballots in lieu of voting machines; form;
general requirements.

3-8-17. Sample ballets.

3-8-17.1, 3-8-17.2. Repealed.

3-8-18. Election supplies.

3-8-19. Precinct boards; appointments; compensation.

3-8-20. Precinct board; duties.

3-8-21. Municipal clerk; precinet board; election training.

3-8-22. Conduct of election; eligibility for assistance; oral
asgistance for language minority voters;
aid or assistance to voter marking ballot;
who may asgist voter; type of assistance.

3-8-23. Messengers; compensation.

3-8-24, Uniform procedure,

3-8-25. Regular municipal elections; time of holding elec-
tion.

3-8-26. Regular municipal election; publication of resolu-
tion; choice of ballots or voting machines.

3-8-27. Regular municipal election; declaration of can-
didacy; withdrawing name from hallot;
penalty for falae statement.

3-8-28. Regular municipal election; eandidate for office.

3-8-29. Regular municipal election; ballots.

3-8-30. Regular municipal election; publication of names
of candidates and other election data.

3-8-31. Regular municipal election; challengers; watch-
ers; observers.

3-8-32. Regular municipal election; plurality of votes cast
required for election,

3-8-33. Regular municipal election; certificates of elec-
tion; qualification of official; taking office,

3-8-34. Uniform procedure.

3-8-35. Special election; giving notice.

257

ec.
8-36.
8-37.
8-37.1.
8

5

3-
3-
3-
3-8-38.

3-8-39.
3-8-40.
3-8-40.1.

3-8-41.
3-8-42,
3-8-43.
3-8-44.

3-8-45.

3-8-46.

3-8-47.

3-8-48.
3-8-49.

3-8-50.

3-8-51.

3-8-52.
3-8-53.

3-8-54,
3-8-55.

Special elections; publication of election data.

Uniform procedure.

Early voting; use of absentee voting procedures.

Conduct of election; swearing in; delivery of sup-
plies; opening and closing of polls; precinet
board attendance.

Conduct of election; maintenance of order; peace
officer; memoranda of actions or emissions.

Conduct .of election; persons not permitted to
vote; certificate voting; fraudulent and
double voting.

Repealed.

Conduct of election; voter's name, address, signa-
ture; entries by precinct board.

Repealed.

Conduct of election; challenges; required chal-
lenges; entries; disposition.

Conduet of election; voting machines; instruc-
tions; inspection of voting machine face af-
ter vote; entry into machine,

Conduct of election; closing polls; arrival of voter
after the polls close; election clerk certifi-
cate.

Conduct of elections; closing polls; locking voting
machines; opening voting machines; verifi-
cation of votes; admittance of watchers and
candidates; proclamation of results; com-
pletion of locking; duration of locking and
sealing.

Conduct of elections; disposition of gsignature ros-
ter; machine-printed returns; ballot boxes;
election return certificate; affidavits; other
election materials.

Conduct of elections; paper ballots; one to a voter;
receipt or delivery; occupation of voting ma-
chines.

Conduct of election; paper ballots; marking; use
of pen or other writing implement; identifi-
cation marks.

Conduct of election; paper ballots; procedure af-
ter marking; delivery of two or more bal-
lots; person authorized to receive ballots;
gpoiled or defaced ballots.

Conduct of election; paper ballots; unused ballots;
destruction of unused ballots; counting and
tallying.

Conduct of election; paper ballots; signature ros-
ters; disposition.

Post-election duties; canvass of returns; majority
vote for questions.

Post-election duties; canvass method.

Post-election duties; canvass, defective returns;
correction.

© 2017 State of New Mexico. New Mexico Compilation Commission, All rights reserved.



3-8-1 MUNICIPALITIES 3-8-1

Sec. Sec.

3-8-56. Post-election duties; canvass; when recheck is re- 3-8-69. Recount; recheck; proceedings.
quired. 3-8-70. Recount; recheck; recanvass.

3-8-567. Post-election duties; canvass; search for rissing 3-8-71. Preservation of election information.
returns. 8-8-72. Penaltieg; applicability.

3-8-58. Post-eleclion duties; canvass; veting machine 3-8-73. Unlawful opening of ballot box or voting machine;
recheck. penalty.

3-8-59. Post-election duties; voting machine recheck cost. 3-8-74. Unlawful possession of keys; absentee ballot;

3-8-60. Post-election duties; tie vote. penalty.

3-8-61. Post-election duties; nature of documents; ex- 3-8-75. False voting; falsifying eleetion documents; false
pense of corrections; proceedings for con- swearing; penalty.
tempt; responsibility for voting machines. 3-8-76. Offering a bribe; accepting a bribe; intimidation;

3-8-62. Contest of elections; destruction of ballots. penalty.

3-8-63. Contest of elections; who may contest; status of 3-8-77. Electioneering too close to polling place; obstruet-
person holding certificate; filing of com- ing polling place; disturbing polling place;
plaint. penalty.

3-8-64. Contest of elections; judgment; effect; costs; dis- 3-8-78. Coercion of employees; permitting priscners to
qualification of trial judge; appeal. vote; malfeasance by messengers; unlawful

3-8-85. Contest of elections; preservation of ballots; bal- use or possession of liguor or illegal drugs;
lota defined; application for order; deposit, penalty.

3-8-66. Contest of elections; order of impoundment; sub- 3-8-79. Conspiracy; general penalty; violation by munie-
sequent orders; access; termination of or- ipal clerk; penalty.
der; disposition of deposit. 3-8-80. TUniform procedure.

3-8-67. Contest of election; burden of proof. 3-8-81 to 3-8-95. Repealed.

3-8-68. Recount; recheck; application; costs.

3-8-1. Election code; short title; purpose; "shall" and "ma " headings; con-
struction; counting days.

A. Chapter 3, Articles 8 and 9 NMSA 1978 may be cited as the "Municipal Election Code"
B. It is the purpose of the Municipal Election Code to:

(1) secure the secrecy of the ballot;

(2) secure the purity and integrity of elections;

(3) guard against the abuse of the elective franchise; and

(4) provide for the efficient administration and conduct of elections.

C. As used in the Municipal Election Code [Chapter 3, Articles 8 and @9 NMSA 1978], "shall" is
mandatory and "may" is permissive.

D. Article and section headings do not in any manner affect the scope, meaning or intent of the
provisions of the Municipal Election Code.

E. The Municipal Election Code shall govern the conduct of all aspects of all municipal elec-
tions except when the Municipal Election Code is silent or is in conflict with the state Election
Code [Chapter 1 NMSA 1978] with respect to any procedures or protections required of the state
by federal law, then the state Election Code shall govern, as appropriate. The provisions of the
Municipal Election Code shall not apply to home rule municipalities or municipalities incorporated
under special act unless the Municipal Election Code is adopted by reference by such municipality.

F. When computing time, the first day shall be excluded and the last included unless the last
falls on a Sunday or legal holiday, in which case, the time prescribed shall be extended to include
the whole of the following business day.

G. In the event that a municipality is required by law or ordinance to elect any or all members
of the governing body from districts, then that municipality shall adopt an ordinance setting forth
rules and regulations necessary to implement, elections by district, and such municipal ordinance
may conflict with and supersede the Municipal Election Code to the extent such ordinance must do
so to legally implement elections by district.
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3-8-2 MUNICIPAL ELECTIONS 3-8-2

History: 1978 Comp., § 3-8-1, enacted by Laws 1985,
ch. 208, § 9; 1991, ch. 123, § 1; 1995, ch. 200, § 1.

3-8-2. Definitions.

A. The definitions in Section 3-1-2 NMSA 1978 shall apply to the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] in addition to those definitions set forth in the Municipal
Election Code.

B. As used in the Municipal Election Code:

(1) "absentee voter list" means the list prepared by the municipal and county clerks of those
persons who have been igsned an absentee ballot;

(2) "ballot" means a system for arranging and designating for the voter the names of can-
didates and questions to be voted on and for the marking, casting or otherwise recording of such
votes. "Ballot" includes paper ballots, absentee ballots, ballot sheets and paper ballots used in lieu
of voting machines;

(3) "ballot sheet" means the material placed on the front of the voting machine containing
the names of the candidates, the offices the candidates are seeking and a statement of the proposed
questions to be voted upon;

(4) "consclidated precinct”" means the combination of two or more precincts pursuant to the
Municipal Election Code;

(5) "county clerk" means the clerk of the county or the county clerk's designee within which
the municipality is located;

(6) "election returns" means all certificates of the precinct board, including the certificate
showing the total number of votes cast for each candidate, if any, and for or against each question,
if any, and shall include statements of canvass, signature rosters, registered voter lists, machine-
printed returns, paper ballots used in lieu of voting machines, absentee ballots, absentee ballot
registers and absentee voter lists or absent voter machine-printed returns;

(7} "municipal clerk” means the municipal clerk or any deputy or assistant municipal clerk;

(8) "municipal clerk's office” means the office of the municipal clerk or any other room used
in the process of absentee voting, counting and tallying of absentee ballots or canvassing the elec-
tion resuits within the confines of the building where the municipal clerk's office is located;

(9) "paper ballot" means a ballot manually marked by the voter and counted by hand with-
out the assistance of a machine or opticai-scan vote tabulating device;

(10) "precinet" means a portion of a county situated entirely in or partly in a municipality
that has been designated by the county as a precinct for election purposes and that is entitled to
a polling place and a precinct board. If a precinet includes territory both inside and outside the
boundaries of a municipality, "precinet”, for municipal elections, shall mean only that portion of
the precinet lying within the boundaries of the municipality;

(11) "precinct board" means the appointed election officials serving a single or consolidated
precinct;

(12) "qualified elector" means any person whose affidavit of voter registration has been filed
by the county clerk, who is registered to vote in a general election precinct established by the board
of county commissioners that is wholly or partly within the municipal boundaries and who is a
resident of the municipality. Persons who would otherwise be qualified electors if land on which
they reside is annexed to a municipality shall be deemed to be qualified electors:

{a) upon the effective date of the municipal ordinance effectuating the terms of the an-
nexation as certified by the board of arbitration pursuant to Section 3-7-10 NMSA 1978;

2569
© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



3-8-3 MUNICIPALITIES 3-8-5

(b) upon thirty days after the filing of an order of annexation by the municipal boundary
commission pursuant to Sections 3-7-15 and 3-7-16 NMSA 1978, if no appeal is filed or, if an appeal
is filed, upon the filing of a nonappealable court order effectuating the annexation; or

(c) upon thirty days after the filing of an ordinance pursuant to Section 3-7-17 NMSA
1978, if no appeal is filed or, if an appeal is filed, upon the filing of a nonappealable court order
effectuating the annexation;

(13} "recheck" pertains to voting machines and means a verification procedure where the
counter compartment of the voting machine is opened and the results of the balloting as shown on
the counters of the machine are eompared with the results shown on the official returns;

(14) "recount" pertaing to ballots and absentee ballots and means a retabulation and retal-
lying of individual ballots;

(15) "voter" means a qualified elector of the municipality; and

(16) "voting machine" means any electronic recording and tabulating voting system as tested
and approved by the secretary of state.

History: 1978 Comp.,, § 3-8-2, enacted by Laws 1985,
ch. 208, § 10; 1997, ch. 266, § 3; 1999, ch. 278, § 1: 2003,
ch. 244, § 1; 2009, ch, 278, § 1.

3-8-3. Residency.

For the purpose of determining the residence of a person desiring to be a candidate for a munici-
pal elected office, or the residence of a person who has signed a petition to cause a special or regular
municipal election, or for determining residency for any other purpose pursuant to the Munieipal
Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], the following rules shall govern:

A. residence shall be presumed to be at the address or location shown on the original affidavit
of voter registration on file with the county clerk; and

B. the presumption established in Subsection A of this section may be overcome if residence is
shown to be elsewhere pursuant to the rules set forth in Section 1-1-7 NMSA 1978.

History: 1978 Comp., § 3-8-3, enacted by Laws 1985,
ch. 208, § 11.

3-8-4. Oaths.

A. Aperson authorized to administer oaths, as the term is used in the Municipal Election Code
[Chapter 3, Articles 8 and @ NMSA 1978}, means any person empowered by the laws of any state,
the federal government, or of any foreign country to administer oaths.

B. The words "swear" and "oath" include affirmation in all cases where an affirmation can be
substituted for swearing or an oath.

History: 1978 Comp., § 3-8-4, enacted by Laws 1985,
ch. 208, § 12.

3-8-5. Major fractions.

In any section in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] requiring
counting or computation of numbers, any fraction greater than one half of a whole number shall be
counted as a whole number.
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3-8-6 MUNICIPAL ELECTIONS 3-8-7

History: 1978 Comp., § 3-8-5, enacted by Laws 1985,
ch. 208, § 13.

3-8-6. County clerk; election duties.

The county clerk shall maintain accurate voter registration information for each municipality
located in the county. The county clerk shall provide to the municipal clerk, in advance of a mu-
nicipal regular or special election, the names of only those registered voters entitled to vote in the
municipal election as required in Subsection B of Section 3-8-7 NMSA 1978.

History: 1978 Comp., § 3-8-6, enacted by Laws 1985,
ch. 208, § 14; 1987, ch. 323, § 4.

3-8-6.1. Secretary of state; duties.

The secretary of state shall investigate complaints concerning conduct of elections held pursuant
to the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] and issue the findings to
the appropriate enforcement authority.

History: 1978 Comp., § 3-8-6.1, enacted by Laws
1991, ch. 123, § 2.

3-8-7. Municipal clerk; county clerk; election duties.

A. The municipal clerk shall:

(1) administer the municipal election;

(2) with the consent of the governing body, secure the necessary polling places;

(3) see that all necessary supplies and equipment are present at each polling place prior to
the opening of the polls on the day of the election;

(4) certify voting machines;

(5) conduct an election school for precinct board members as required in Section 3-8-21
NMSA 1978;

{6} keep the office of the municipal clerk open on election day for the purpose of receiving
ballot boxes, election returns and materials until all election returns and materials are received;
and

(7) within fifteen days of the holding of any municipal election, forward to the county clerk
a listing of all individuals voting in the municipal election.

B. Within fifteen days of the adoption of the election resolution, the municipal clerk shall re-
quest in writing from the county clerk the registered voter lists and signature rosters containing
only the qualified electors eligible to vote in the municipal election. The county elerk shall pro-
vide to the municipal clerk a printed registered voter list and the voter registration information in
compatible electronic format containing only the qualified electors eligible to vote in the municipal
election twenty days prior to the election. At least seven days prior to every municipal election,
the county clerk shall furnish to the municipal clerk the registered voter list and signature ros-
ter containing only the qualified electors eligible to vote in the municipal election. A municipal
clerk shall not amend, add or delete any information to or from the registered voter list except as
otherwise provided by law. The registered voter list shall constitute the registration list for the
municipal election. The registered voter list does not have to be returned to the county clerk. The
municipality shall bear the reasonable cost of preparation of the voter lists, signature rosters and
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3-8-8 MUNICIPALITIES 3-8-9

voter registration in electronic format but in no case in an amount that exceeds the actual cost to
the county.

History: 1953 Comp., § 14-8-5, enacted by Laws as 1978 Comp., § 3-8-7 by Laws 1985, ch. 208, § 15;
1965, ch. 300; 1969, ch. 246, § 1; 1971, ch. 306, § 4; 1987, ch. 328, § 5; 1991, ch. 123, § 3; 1995, ch. 198, §
1975, ch. 255, § 125; 1978 Comp., § 3-8-5, recompiled 16; 1997, ch. 266, § 4; 1999, ch. 278, § 2.

3-8-8. Time to register to vote.

Voter registration, for purposes of all municipal elections, shall occur during the times allowed
pursuant to Section 1-4-8 NMSA 1978,

History: 1978 Comp., § 3-8-8, enacted by Laws 1985,
ch. 208, § 16.

3-8-9. Election scheduling; conflicts; notice.

A. Except as otherwise provided by law, a municipal election may be held concurrently with, but
shall not be held within forty-two days prior to or within thirty days after, any statewide special,
general or primary election or any regular school district election. Whenever a municipal election
would be or has been scheduled within the prohibited time, the governing body shall adopt an elec-
tion resolution scheduling or rescheduling the election on 2 date as soon as is practicable outside the
prohibited period and in compliance with the requirements of the Municipal Election Code [Chap-
ter 3, Articles 8 and 9 NMSA 1978] and any other statute specifically related to such election. If
an election resolution has already been adopted, the new election resolution shall supersede the
existing election resolution and the new election resolution shall be published as required by the
Municipal Election Code.

B. Except as otherwise provided by law, one or more municipal special elections, including but
not limited to bond elections, may be held in conjunction with a regular municipal election or one
or more special municipal elections.

C. When concurrent elections are called for, publications, notices, selection of precinet boards,
election schools, ordering election supplies, conduct of the election, canvassing, record keeping and
all other election matters shall be conducted to comply with all election requirements for each such
election as if it were held separately. However, any requirement may be satisfied by a combined ac-
tion if such action would satisfy the requirements set by law for each individual election. Allowable
combined actions include but are not limited to, combined:

(1) publications;

(2) notices;

(3) appointment of precinct boards;
(4) ordering of election supplies;
(5) conduct of election;

(6) canvassing; and

(7) record keeping.

History: 1978 Comp., § 3-8-9, enacted by Laws 1985,
ch, 208, § 17; 1987, ch. 323, § 6; 2008, ch. 154, § 2.
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3-8-10 MUNICIPAL ELECTIONS 3-8-12

3-8-10. Consolidation of precincts.

A. Any precinct may be combined with one or more adjacent and contiguous precinets by the
governing body when the municipal clerk determines that consolidation is in the best interest of
those precincts and will not compromise the orderly and efficient conduct of the election.

B. Precincts may be consolidated in any regular or special municipal election, including bond
elections, except when prohibited by law.

History: 1978 Comp., § 3-8-10, enacted by Laws
1985, ch. 208, § 18; 1997, ch. 266, § 5.

3-8-11. Polling places.

A. The governing body shall designate within the municipal boundaries a polling place, in each
precinct or consolidated precinct, that is the most convenient and suitable public building or public
school building in the precinct that can be obtained and that provides suitable access for handi-
capped persons as required by law.

B. Ifno public building or public school building is available, the governing body shall provide
some other suitable place, which shall be the most convenient and appropriate place obtainable
within the municipal boundaries and in the precinct, considering the purpose for which it is to be
used.

C. If no public building or public school building is available in the precinet and if there is no
other suitable place obtainable in the precinct, the governing body may designate as a polling place
for the precinct the most convenient and suitable building or public schoocl building nearest to that
precinct that can be obtained; provided, no polling place shall be designated outside the boundaries
of the municipality and of the precinet as provided in this subsection until such designated polling
place is approved by written order of the distriet court of the county in which the precinct is located.

D. Upon application of the governing body or municipal clerk, the governing board of any school
district shall permit the use of any school buildings or a part thereof for the conduct of any munie-
ipal election.

E. If only one candidate files a declaration of candidacy for each position to be filled at an elec-
tion and no declared write-in candidate files for a position and there are no questions or bond issues
on the ballot, the municipal clerk may designate a single polling place for the election.

History: 1978 Comp., § 3-8-11, enacted by Laws
1985, ch. 208, § 19; 2009, ch. 278, § 2,

3-8-12. Election resolutions; notices; correction of errors and omissions.

The election resolution, publication of the election resolution, or any notice regarding munici-
pal election matters may be amended by the municipal clerk to correct any ministerial errors or
omissions. The corrected resolution or notice shall be published, in the manner that the original
is required to be published as required by law. However, if publication as required by law cannot
be made, then such notice shall be given as is practicable under the circumstances in order to best
reach those people to whom notice was intended under the law.

History: 1978 Comp., § 3-8-12, enacted by Laws
1985, ch. 208, § 20.
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3-8-13 MUNICIPALITIES 3-8-14

3-8-13. Voting machines; paper ballots.

Voting machines shall be used in all municipal elections, except paper ballots may be used in
lieu of voting machines for the recording of votes cast in a municipal special or regular election in
municipalities of less than one thousand five hundred population. A decision to use paper ballots
ghall be made by the governing body at the time the election resolution is adopted. Nothing in this
section shail prevent the use of absentee ballots as allowed by law.

History: 1978 Comp., § 3-8-12, enacted by Laws
1985, ch, 208, § 21; 2009, ch. 278, § 3.

3-8-14. Voting machines; ordering; preparation; certification; delivery.

A, If voting machines are to be used, the municipal clerk shall order the machines from the
county clerk within fifteen days of the adoption of the election resolution, and the county clerk
shall supply such voting machines pursuant to Section 1-9-6 NMSA 1978. The county shall provide
voting machine technicians, voting machine programming and voting machine transportation. The
municipality shall pay the reasonable fee charged by the county for such services and the use of the
voting machines, but in no case in an amount that exceeds the actual cost to the county pursuant
to Section 1-9-12 NMSA 1978.

B. Ifvoting machines are to be used, the municipal clerk shall order at least one voting machine
for every polling place; provided that the municipal clerk shall order a sufficient number of voting
machines to ensure that the eligible voters in that polling place shall be able to vote in a timely
manner.

C. Programming of electronic machines shall be performed under the supervision of the munie-
ipal clerk and the county clerk. The machines shall be programmed so that votes will be counted
in accordance with specifications for electronic voting machines adopted by the secretary of state.

D. Immediately upon receipt of the notice of date, time and place of inspection and certification,
the municipal clerk shall post such notice in the office of the municipal clerk and attempt to contact
the candidates using the information listed on the declaration of candidacy to give each candidate
notice of the date, time and place of inspection and certification.

E. Inspection and certification shall occur not later than seven days prior to the election and
shall be open to the public. If voting machines are to be used for absentee voting, inspection and
certification shall occur not later than seven days prior to the beginning of absentee voting and
shall be open to the publiec.

F. At the date, time and place for inspection and certification, in the presence of the county
clerk and those municipal candidates present, if any, the municipal clerk shail:

(1) ensure that the correct ballot sheet has been installed on each voting machine, if ballot
sheets are to be installed;

(2) test each counter for accuracy by casting votes upon it until it correctly registers each
vote cast;

(3) test each voting machine to ensure that it has been correctly programmed; and

(4) inform the county clerk when each machine is satisfactory and ready to be certified.

G. If the municipal clerk informs the county clerk that a machine is satisfactory and ready to

be certified:

(1) the county clerk shall reset each counter at zero;

(2} the voting machine shall be immediately sealed with a numbered seal so as to prevent
operation of the machine or its registering counters without breaking the seal;

(3) the municipal clerk shall prepare a certificate in triplicate for each machine that shall:

264
© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



3-8-14 MUNICIPAL ELECTIONS 3-8-14

{a) show the serial number of the voting machine;
(b) state that the voting machine has all of its resettable registering counters set at
ZEro;
{e) state that the voting machine has been tested by voting on each registered counter
to prove the counter is in perfect condition;
(d) state that the correct ballot sheet has been installed on the voting machine, if ballot
sheets are to be installed;
(e) show the number of the seal that has sealed the machine; and
{f} show the number registered on the protective counter;
{(4) acopy of the certificate shall be delivered to the county clerk, the original certificate shall
be filed in the office of the municipal clerk and one copy shall be posted on the voting machine; and
(5) if the voting machine requires keys, the keys to the voting machine shall be enclosed in
a sealed envelope on which shall be written:
(a) the number of the precinct and polling place to which the machine is assigned;
(b) the serial number of the voting machine;
(c) the number of the seal that has sealed the voting machine;
{d) the number registered on the protective counter; and
(e) the signatures of the county clerk, the municipal clerk and all candidates present,
if any, at the inspection and certification.

H. After certification of the voting machines, if the voting machines require keys, the county
clerk shall keep the keys to the voting machines in the county clerk's custody and shall deliver the
keys to the municipal clerk when the voting machines are delivered for election. The municipal
clerk shall secure in the office of the municipal clerk all the envelopes containing the keys to the
voting machines until delivered to the presiding judge of the election.

I.  Anobjection to the use of a particular voting machine shall be filed in the district court within
two days after the machine has been certified. Any objection so filed shall specify the number of
the voting machine objected to and the reason for the objection. Each voting machine shall be
conclusively presumed to be properly prepared for the election if it has been certified unless a timely
objection has been filed.

J.  Voting machines certified in accordance with this section shall be delivered to the assigned
precinct polling place no earlier than five days prior to the election and no later than noon on the
day prior to the election, provided that any voting machines to be used for absentee voting shall be
delivered to the municipal clerk no earlier than five days prior to the beginning of absentee voting
and no later than noon on the day prior to the beginning of absentee voting in person in the office
of the municipal clerk.

K. The municipal clerk shall refuse to certify any voting machine that the municipal clerk de-
termines is not programmed properly, is not working properly or will not fairly or accurately record
votes. Only voting machines that have been certified by the municipal clerk shall be used in the
election.

History: 1978 Comp., § 3-8-14, enacted by Laws 1; 1997, ch. 266, § 6; 2001, ch. 197, § 1; 2008, ch. 244,
1985, ch. 208, § 22; 1987, ch. 323, § 7; 1993, ch. 22, § § 2; 2009, ch. 278, § 4.
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3-8-15 MUNICIPALITIES 3-8-17

3-8-15. Repealed.

3-8-16. Paper ballots in lieu of voting machines; form; general require-
ments.

As used in this section, "paper ballots" means paper ballots used in lieu of voting machines. Paper
ballots shall be in the form prescribed by the municipal clerk, which shall conform to the following
rules:

A. paper ballots shall:

(1) be numbered consecutively beginning with number one. The number shall be printed
with a perforated line appropriately placed so that the portion of the ballet bearing the number
may be readily and easily detached from the ballot;

(2) be uniform in size;

(3) be printed on good quality paper;

{4) be printed in plain black type;

(5) have all words and phrases printed correctly and in their proper places; and

(6) have district and precinct, if applicable;

B. the following heading shall be printed on each paper ballot used in all municipal elections:

"OFFICIAL ELECTION BALLOT
Electionheld . . . . .. .. .. (insert date}";

C. if the election is a regular municipal election, the paper ballot shall be prepared consistent
with the requirements of Section 3-8-29 NMSA 1978. In addition, next to each candidate's name
shall appear an empty box to be used when voting for that candidate. Where space is allowed on
a paper ballot for entering the name of a declared write-in candidate, that space shall be clearly
designated by the use of the heading "Write-in Candidate". Below the heading shall appear one
line, with a box to the right of the line, for each individual office holder to be elected. Below the last
candidate's name shall appear any question presented, in the order designated by the governing
body;

D. ifthe election is a special municipal election, questions presented shall be placed on the pa-
per ballot in the order designated by the governing body;

E. next to each question presented on a paper ballot shall appear two empty boxes, one labeled
"FOR" and the other labeled "AGAINST"; and

F. at the bottom of all paper ballots shall be printed: "OFFICIAL ELECTION BALLOT", fol-
lowed by a facsimile signature of the municipal clerk.

History: 1978 Comp., § 3-8-16, enacted by Laws
1985, ch. 208, § 24; 1997, ch. 2686, § 7; 2009, ch. 278, § 5.

3-8-17. Sample ballots.

A. At the same time official ballots are printed for voting with machines or paper ballots, the
municipal clerk shall cause sample ballots to be printed, which shall:
(1) be printed in both English and Spanish;
(2) be printed in a total number equal to at least five percent of the number of qualified
electors in each precinct or consolidated precinct;
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3-3-17.2 MUNICIPAL ELECTIONS 3-8-19

{3) be the same in all respects as the official ballots, except that they shall be printed on col-
ored paper and shall not contain the facsimile signature of the municipal clerk or any endorsement
on the sample ballot or the hack thereof;

{4) be marked in large black capital letters, "SAMPLE BALLOT"; and

(5) be made available in reasonable quantities to all interested persons for distribution to
the voters.

B. Nothing in this section shall prevent any person from having printed at his expense sample
ballots, of a different color than the official sample ballot, which comply with the provisions of this
subsection, so long as no marks, notations, words or other material are added to, taken from or
deface, change or hide the information on or the appearance of the sample ballot as authorized by
the municipal clerk.

History: 1978 Comp., § 3-8-17, enacted by Laws
1985, ch. 208, § 25; 1993, ch, 22, § 2; 2003, ch. 244, § 3.

3-8-17.1, 3-8-17.2. Repealed.

3-8-18. Election supplies.

A. Nolater than 5:00 p.m. on the fifty-third day preceding the day of the election, the municipal
clerk shall: .
(1) order absentee ballots;
(2) order ballots and sample voting machine ballots; and
(3) order all other election supplies necessary for the conduct of the election.
B. Ballots and sample voting machine ballots shall be delivered to the municipal clerk not less
than thirty-five days prior to the day of the election.

History: 1978 Comp., § 3-8-18, enacted by Laws
1985, ch. 208, § 26; 1987, ch. 323, § 8; 1999, ch. 278, §
4; 2003, ch. 244, § 4; 2009, ch. 278, § 6.

3-8-19. Precinct boards; appointments; compensation.

A. In order to qualify as 2 member of a precinct board, a person shall:

(1) be a resident qualified elector of the municipality and a resident of the precinct or con-
solidated precinct within the jurisdiction of the precinct board. However, if there is a shortage or
absence of precinct board members in certain precincts or consolidated precincts, a person who is
a resident qualified elector of the municipality and a nonresident of the precinct or consolidated
precinct may be appointed;

(2) be able to read and write;

(3) have the necessary capacity to carry out the functions of the office with acceptable skill
and dispatch; and

(4) execute the precinct board member's oath of office.

B. No person shall be qualified for appointment or service on a precinct board if that person is
a:

(1) candidate for any municipal office;

(2) spouse, parent, child, brother or sister of any candidate to be voted for at the election;

(3) sheriff, deputy sheriff, marshal, deputy marshal or state or municipal policeman;
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3-8-20 MUNICIPALITIES 3-8-20

(4) spouse, parent, child, brother or sister of the municipal clerk or any deputy or assistant
municipal clerk; or
(5) municipal clerk or deputy or assistant municipal clerk.

C. Not less than thirty-five days before the day of the municipal election, the governing body
shall appoint a precinct board for each polling place. The precinet board shall consist of no fewer
than three members. Each board shall have no fewer than three election judges and no fewer than
two election clerks. Election judges may also be appointed as election clerks. Not less than two
alternates shall be appointed who shall become either election judges or election clerks or both as
the need arises. On the thirty-fifth day before the day of the election, the municipal clerk shall
post and maintain in the clerk's office until the day of the election the names of the election judges,
election clerks and alternates for each polling place. The posting of the names of the election judges,
election clerks and alternates for each polling place may be proved by an affidavit signed by the
municipal clerk. The municipal clerk shall, by mail, notify each person appointed, request a written
acceptance and keep a record of all notifications and acceptances. The notice shall state the date by
which the person must accept the appointment. If any person appointed to a precinct board, or as
an alternate, fails to accept an appointment within seven days after the notice is sent, the position
shall be deemed vacant and the positien shall be filled as provided in this section.

D. The county clerk shall furnish upon request of the municipal elerk the names and addresses
of qualified precinct board members for general elections, and such precinct board members may
be appointed as precinet board members for municipal elections.

E. The municipal clerk shall appoint a qualified elector as a precinct board member to fill any
vacancy that may occur between the day when the list of precinct board members is posted and
the day of the election. If a vacancy occurs on the day of the election, the precinct board members
present at the polling place may appoint by a majority vote a qualified elector to fill the vacancy. If
the vacancy was filled after the date of the election school, that person need not attend an election
school in order to validly serve on the precinet board.

F. Members of a precinct board shall be compensated for their services at the rate provided in
Section 1-2-16 NMSA 1978 for the day of the election. The governing body may authorize payment
to alternates who are required by the precinct board or municipal clerk to stand by on election day
at the rate of not more than twenty dollars ($20.00) for the day of the election,

G. Compensation shall be paid within thirty days following the date of election.

History: 1953 Comp., § 14-8-10, enacted by Laws 1978 Comp., § 3-8-19 by Laws 1985, ch. 208, § 27; 1987,
1971, ch. 308, § 8; 1978 Comp., § 3-8-11, recompiled as ch. 323, § 9; 1997, ch. 266, § 8; 1999, ch, 278, § 5.

3-8-20. Precinct board; duties.

A. The precinct board shall:
(1) conduct the municipal election in the manner provided for the conduct of elections in the
Municipal Election Code [Chapter 3, Articles 8§ and 9 NMSA 1978]; and
(2) at the close of the polls, count the votes cast on each question, if any, and for each can-
didate, if any, and perform all duties as required by the Municipal Election Code.
B. A member of the precinct board shall not disclose the name of any candidate for whom any
voter has voted.
C. No person shall serve on a precinct board unless that person has attended election training
conducted by the municipal clerk in the previous four years.

History: 1953 Comp.,, § 14-8-10.1, enacted by Laws 1978 Comp., § 3-8-20 by Laws 19865, ch. 208, § 28: 2009,
1971, ch. 306, § 9; 1978 Comp., § 3-8-12, recompiled as ch. 278, § 7.
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3-8-21. Municipal clerk; precinct board; election training.

A. The municipal clerk shall conduct or cauge to be conducted election training not less than
five days prior to the election. All major details of the conduct of elections shall be covered at the
training, with special emphasis given to recent changes in the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978]. The training session shall be open to the public, with notice published
not less than four days prior to the training.

B. Notice of the training shall be mailed to each precinct board member and alternate not less
than seven days prior to the training,

C. Two or more municipalities may jointly conduet election training.

D. The governing bedy may authorize payment of mileage to precinct board members who at-
tend election training.

History: 1978 Comp., § 3-8-21, enacted by Laws
1985, ch. 208, § 29; 1987, ch. 323, § 10; 2009, ch. 278,
§ 8.

3-8-22. Conduct of election; eligibility for assistance; oral assistance for
language minority voters; aid or assistance to voter marking
ballot; who may assist voter; type of assistance.

A. A voter may request assistance in voting only if the voter is:
(1) wvisually impaired;
(2) a person with a physical disability;
(3) unable to read or write;
(4) amember of a language minority who is unable to read well enough to exercise the elec-
tive franchise; or
(5) not able to operate a voting machine or mark a ballot without assistance.

B. When a voter who is eligible for asgistance requires assistance in marking a ballot or record-
ing a vote on a voting machine, the voter shall announce this fact before receiving the ballot or
before entering the voting machine.

C. The voter's request for assistance shall be noted next to the voter's name in the signature
roster and shall be initialed by the presiding judge.

D. After noting the voter's request for assistance in the signature roster, the voter shall be al-
lowed to receive assistance in marking a ballot or recording a vote on a voting machine. The name
of the person providing assistance to a voter pursuant to this section shall be recorded on the sig-
nature roster.

E. A person who swears falsely in order to secure assistance with voting is guilty of perjury.

F. Ifavoter who has requested assistance in marking a ballot has a visual impairment or phys-
ical disability, is unable to read or write or is a member of a language minority who has requested
assistance, the voter may be accompanied into the voting machine by a person of the voter's own
choice; provided that the person shall not be the voter's employer, an agent of that employer, an
officer or agent of the voter's union or a candidate whose name appears on the ballot in the election.
A member of the precinct board may assist a voter, if requested to do so by that voter.

G. A person who accompanies the voter into the voting booth or voting machine may assist the
voter in marking a ballot or recording a vote on the voting machine. A member of the precinct board
who assists a voter shall not disclose the name of any candidate or questions for whom any voter
voted.
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3-8-23 MUNICIPALITIES 3-8-25

H. Oral assistance shall be made available to assist language minority voters who cannot read
sufficiently well to exercise the elective franchise. As used in this subsection, "language minority”
means a person who is Native American or of Spanish heritage, and "inability to read well enough to
exercise the elective franchise" means inability to read the languages in which the ballot is printed
or the inability to understand instructions for operating the voting machine.

I The position of election translator is created. The election translatoer shall be an additional
member of the regular precinct board, unless oral assistance to language minorities can otherwise
be rendered by a member of the regular precinct board. The election translator shall be appointed
by the municipal clerk in the same manner as other precinet board members are appointed, except
that the municipal clerk in appointing Native American election translators shall seek the advice
of the pueblo or tribal officials residing in that municipality. The election translator shall take the
oath required of precinct board members and shall meet the same qualifications as other precinct
board members.

J. Each municipal clerk shall compile and maintain a list of standby election translators to
serve in those precincts on election day when the appointed election translator is unavailable for
such service.

History: 1978 Comp., § 3-8-22, enacted by Laws
1985, ch. 208, § 30; 2001, ch. 197, § 2; 2007, ch. 46, § 2;
2009, ch. 278, § 9.

3-8-23. Messengers; compensation.

A. The municipal clerk may appoint messgengers to deliver ballot boxes, gignature rosters, keys,
election supplies and other materials pertaining to the election.

B. Messengers shall be paid mileage as provided in the Per Diem and Mileage Act [10-8-1
through 10-8-8 NMSA 1978] each way over the usually traveled route. The mileage shall be paid
within thirty days following the date of election.

History: 1978 Comp., § 3-8-23, enacted by Laws
1985, ch. 208, § 31.

3-8-24. Uniform procedure.

The provisions of 3-8-1 NMSA 1978 through 3-8-23 NMSA 1978 relate to overall election matters
and pre-election day matters, and shall apply to all municipal elections except as otherwise speci-
fied.

History: 1978 Comp., § 3-8-24, enacted by Laws
1985, ch, 208, § 32.

3-8-25. Regular municipal elections; time of holding election.

Regular municipal elections for the purpose of electing municipal officers and considering any
other question placed on the ballot by the governing body shall be held on the first Tuesday in
March of each even-numbered year; provided, that any municipality which has adopted a charter
shall elect its municipal officers at the time provided for in the charter.

History: 1953 Comp., § 14-8-3, enacted by Laws
1965, ch. 300; 1978 Comp., § 3-8-3, recompiled as 1978
Comp., § 3-8-25 by Laws 1985, ch. 208, § 33.
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3-8-26. Regular municipal election; publication of resolution; choice of
ballots or voting machines.

A. Not earlier than one hundred twelve days or later than eighty-four days prior to the date of
a regular municipal election, the governing body shall adopt an election resolution calling for the
regular municipal election. The election resolution shall be published in both English and Spanish
and once within fifteen days of adoption and again not less than sixty days prior to the election
or more than seventy-five days prior to the election, as provided in Subsection J of Section 3-1-2
NMSA 1978. In addition, the election resolution shall be posted in the office of the municipal clerk
within twenty-four hours from the date of adoption until the date of the election. For information
purposes and coordination, one copy of the election resolution shall be mailed within fifteen days
of adoption to the secretary of state and the county clerk of the county in which the municipality is
located.

B. The election resolution shall state the date when the election will be held, the offices to be
filled, the questions to be submitted to the voters, the date and time of the closing of the registra-
tion books by the county clerk as required by law, the date and time for filing the declaration of
candidacy, the location of polling places, the date and time for absentee voting and the consolida-
tion of precincts, if any, notwithstanding any conflicting provisions of Section 1-3-5 NMSA 1978.
Any question to be submitted to the voters in addition to the election of municipal officers may
be included in the election resolution, but such inclusion shall not substitute for any additional or
separate resolution or publication thereof as required by law.

C. Inthose municipalities allowed by law to use paper ballots, the election resolution shall also
state whether paper ballots or voting machines will be used in the election.

History: 1953 Comp., § 14-8-4, enacted by Laws 1978 Comp., § 3-8-26 by Laws 1985, ch. 208, § 34; 1997,
1965, ch. 300; 1987, ch. 1486, § 3; 1971, c¢h. 308, § 3; ch. 266, § 9; 2001, ch. 197, § 3; 2003, ch. 244, § 5.
1977, ch. 29, § 1; 1978 Comp., § 3-8-4, recompiled as

3-8-27. Regular municipal election; declaration of candidacy: withdraw-
ing name from ballot; penalty for false statement.

A. Candidate filing day shall be between the hours of 8:00 a.m. and 5:00 p.m. on the fifty-sixth
day preceding the day of election. On candidate filing day, a candidate for municipal office shall
personally appear at the office of the municipal clerk to file all documents required by law in order
to cause a person to be certified as a candidate. Alternatively, on candidate filing day, a person
acting solely on the candidate's behalf, by virtue of a written affidavit of authorization signed by
the candidate, notarized and presented to the municipal clerk by such person, shall file in the office
of the municipal clerk all documents required by law in order to cause a person to be certified as a
candidate.

B. On candidate filing day, each candidate shall cause to be filed in the office of the municipal
clerk a declaration of candidacy; a certified copy of the candidate's current affidavit of voter regis-
tration that is on file with the county clerk and that has been certified by the office of the county
clerk on a date not earlier than the adoption of the election resclution; and, in a home rule or char-
ter municipality that requires a nominating petition to be submitted by a candidate for municipal
office, a nominating petition that has the required number of signatures.

C. All candidates shall cause their affidavits of voter registration to show their address as a
street address or rural route number and not as a post office box.

D. The municipal clerk shall provide a form for the declaration of candidacy and shall accept
only those declarations of candidacy that contain:
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3-8-27 MUNICIPALITIES 3-8-27

(1} theidentical name and the identical resident street address as shown on the affidavit of
registration of the candidate submitted with the declaration of candidacy;

(2) the office and term to which the candidate seeks election and district designation, if
appropriate;

(3) astatement that the candidate is eligible and legally qualified to hold the office for which
the candidate is filing;

(4) astatement that the candidate has not been convicted of a felony or, if the candidate has
been convicted of a felony, a statement that the candidate's elective franchise has been restored
and that the candidate has been granted a pardon or a certificate by the governor restoring the
candidate's full rights of citizenship;

(5) a statement that the candidate or the candidate's authorized representative shall con-
tact the office of the municipal clerk during normal business hours on the fifty-fourth day before
the election to ascertain whether the municipal clerk has certified the declaration of candidacy as
valid;

(6) the contact information for how the candidate or the candidate's authorized representa-
tive can be reached for purposes of giving notice;

(7) a statement to the effect that the declaration of candidacy is an affidavit under ocath
and that any false statement knowingly made in the declaration of candidacy constitutes a fourth
degree felony under the laws of New Mexico; and

(8) the notarized signature of the candidate on the declaration of candidacy.

E. The municipal clerk shall not accept a declaration of candidacy for more than one municipal
elected office per candidate, so that each candidate declares for only one municipal elected office.

F.  Once filed, the declaration of candidacy is a public record.

G. Not later than the fifty-fifth day preceding the day of the election, the municipal clerk shall
determine whether the declaration of candidacy shall be certified. In order to be certified as a can-
didate, the documents submitted te the municipal clerk shall prove that the individual is a qualified
elector as defined in Subsection K of Section 3-1-2 NMSA 1978 and, if appropriate, that the individ-
ual resides in and is registered to vote in the municipal election district from which the individual
seeks election. In the event that an individual fails to submit to the municipal clerk on candidate
filing day the documents listed in Subsection B of this section in the form and with the contents
as required by this section, the municipal clerk shall not certify that individual as a candidate for
municipal office.

H. The municipal clerk shall post in the clerk's office a list of the names of those individuals who
have been certified as candidates. The municipal clerk shall alse post in the clerk's office the names
of those individuals who have not been certified as candidates, along with the reasons therefor. The
posting shall occur no later than 9:00 a.m. on the fifty-fourth day preceding the election.

I. Not later than 5:00 p.m. on the forty-ninth day before the day of the election, a candidate
for municipal office may file an affidavit on the form provided by the municipal clerk in the office
of the municipal clerk stating that the candidate is no longer a candidate for municipal office. A
municipal clerk shall not place on the ballot the name of any person who has filed an affidavit as
provided in this subsection.

J.  Not later than 10:00 a.m. on the forty-eighth day preceding the election, the municipal clerk
shall confirm with the printer on contract with the municipality and the county clerk the names of
the candidates and their position on the ballot.

K. Any person knowingly making a false statement in the declaraticn of candidacy is guilty of
a fourth degree felony.

L. No person shall be elected to municipal office as a write-in candidate unless that person has
been certified as a declared write-in candidate by the municipal clerk, as follows:
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3-8-28 MUNICIPAL ELECTIONS 3-8-29

(1) write-in candidates filing day shall be on the forty-ninth day preceding the election be-
tween the hours of 8:00 am. and 5:00 p.m.;
(2) write-in candidates shall file a declaration of write-in candidacy with the same docu-
ments and satisfy the same requirements as established in this section for candidates;
(3) the municipal clerk shall, on the forty-eighth day preceding the election, certify those
individuals who have satisfied the requirements of this section as declared write-in candidates;
(4) not later than 9:00 a.m. on the forty-seventh day preceding the election, the municipal
clerk shall, in the office of the municipal clerk:
(a) post the names of those individuals who have been certified as declared write-in
candidates; and
{(b) postthe names of those individuals who have not been certified as declared write-in
candidates along with the reasons; and
(5) not later than 5:00 p.m. on the thirty-fifth day preceding the election, a declared write-in
candidate may file an affidavit that the candidate is no longer a write-in candidate for municipal
office. In the event that a declared write-in candidate files an affidavit of withdrawal, votes for that
candidate shall not be counted and canvassed.

History: 1958 Comp., § 14-8-8, enacted by Laws 208, § 35; 1987, ch. 323, § 11; 1997, ch. 266, § 10; 2001,
1965, ch. 300; 1971, ch. 3086, § 6; 1978 Comp., § 3-8-8, ch. 197, § 4; 2009, ch, 278, § 10.
recompiled as 1978 Comp., § 3-8-27 by Laws 1985, ch.

3-8-28. Regular municipal election; candidate for office.

Any qualified elector who complies with Section 3-8-27 NMSA 1978 may be a candidate or write-in
candidate for municipal office in the municipality in which he resides.

History: 1963 Comp., § 14-8-6, enacted by Laws Comp., § 3-8-28 by Laws 1985, ch. 208, § 36; 1987, ch.
1965, ch. 300; 1978 Comp., § 3-8-8, recompiled as 1978 323, § 12.

3-8-29. Regular municipal election; ballots.

A. At 5:01 pm. on the fifty-fourth day preceding the eleetion, in the presence of the certified
candidates or their authorized representatives who desire to be present, the municipal clerk shall
administer an impartial and fair drawing by lot to determine the order in which the candidates
for each office shall be listed on the ballot. If a candidate or an authorized representative fails to
appear, then the municipal clerk shall draw a lot for the absent candidate.

B. The ballot shall first set forth candidates running for executive office (mayor), if any; then
candidates running for legislative office (councilors, trustees, commissioners), if any; and finally
candidates running for judicial office (municipal judge), if any. For each office to be filled, the ballot
shall contain:

{1) the office to be filled and its term,;

(2) the names of the candidates running for office exactly as shown on the candidate's dec-
laration of eandidacy and in the order determined by the drawing by lot;

(3} a space for a qualified elector to write in the name of one declared write-in candidate, if
any, per position to be filled; and

(4) any necessary reference to districts, positions or other similar official designations for
office.
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3-8-30 MUNICIPALITIES 3-8-31

C. The only reference to a candidate for office to be placed on a ballot is the candidate's name as
it appears on the candidate's declaration of candidacy. No ticket designations or party affiliations
shall be shown on the ballot. Municipal elections shall be nonpartisan.

D. Ifit appears to the municipal clerk that the name of two or more candidates for any office are
the same or so similar as to tend to confuse the voter as to the candidates' identities, the eccupation
and address of each such candidate shall be printed immediately under the candidate's name on
the ballot.

E. The municipal clerk shall place on the ballot any question in the order designated by the
governing body.

History: 1978 Comp., § 3-8-29, enacted by Laws
1985, ch. 208, § 37; 1987, ch. 323, § 13; 1999, ch. 278,
§ 6.

3-8-30. Regular municipal election; publication of names of candidates
and other election data.

The municipal clerk shall publish the names of the candidates for each office to be filled, the
order their names will appear on the ballot, the location and address of the polling place for each
precinct and the names of all precinct board members and alternates and the precincts to which
they are appointed. If digtricted, the municipal elerk shall also publish the precinets or portion of
precincts in each election district. Publication shall be once each week for two successive weeks
with the first publication not more than twenty-eight days prier to the day of the election and the
last publication not less than two days before the day of election. This material shall also be posted
in the office of the municipal clerk from the day it is first published until the day of the election.

History: 1953 Comp., § 14-8-9, enacted by Laws recompiled as 1978 Comp., § 3-8-30 by Laws 1985, ch.
1965, ch. 300; 1971, ch. 308, § 7; 1978 Comp., § 3-8-9, 208, § 38; 1987, ch. 323, § 14.

3-8-31. Regular municipal election; challengers; watchers; observers.

A. Upon petition filed with the municipal clerk by an unopposed candidate or by both candi-
dates for a municipal office, if only two candidates are running for the office, or by a majority of
the candidates for a municipal office, if more than two candidates are running for the office, those
candidates may:

{1) appoint one person as a challenger and one alternate for each polling place in the mu-
nicipal election; and

(2) appoint one person as a watcher and one alternate for each polling place in the municipal
election.

B. The petition appointing a challenger and watcher and alternates shall be filed not later than
5:00 p.m. on the fourth day preceding the election.

C. Upon receipt of the petition, the municipal clerk shall verify whether the challengers, watch-
ers and alternates are properly qualified pursuant to Subsection I of this section. Not later than
3:00 p.m. on the day prior to the election, the municipal clerk shall prepare official identification
badges for those challengers, watchers and alternates who are properly qualified. Such identifica-
tion badges shall be signed by the municipal clerk and contain the name of the challenger, watcher
or alternate and state that person's title and the polling place where such person serves. Chal-
lengers, watchers and alternates shall be responsible to obtain their identification badges from the
office of the municipal elerk prior to the opening of the polls on election day.
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D. A challenger, watcher or alternate shall function only at a polling place that serves the
precinct within which such challenger, watcher or alternate resides. No sheriff, deputy sheriff,
marshal, deputy marshal, municipal or state police officer, candidate or any person who is a spouse,
parent, child, brother or sister of a candidate to be voted for at the election or any municipal clerk,
deputy clerk or assistant shall serve as a challenger, watcher or alternate. No person shall serve
as a challenger or watcher unless that person is a qualified elector of the municipality.

E. Upon presentation of their official identification badges to the precinct board, challengers,
watchers and alternates shall be permitted to be present at the poiling place from the time the
precinct board convenes at the polling place until the completion of the counting and tallying of the
ballots after the polls close.

F. Challengers, watchers and alternates shall wear their official identification badges at all
times while they are present in the polling place. They shall not wear any other form of identifica-
tion or any pins or other identification associated with any candidate, group of candidates or any
question presented at the election.

G. Challengers, watchers and alternates shall not:

(1) be permitted to perform any duty of a precinct board member;

(2) handle the ballots, signature rosters, absentee voter lists or voting machines;

(8) take any part in the tallying or counting of the ballots; or

(4) interfere with the orderly conduct of the election.

H. If a challenger, watcher or alternate is wearing his official identification badge, it is a petty
misdemeanor to:

(1) deny him the right to be present at the polling place;

(2) deny him the right to examine voting machines as authorized by law;

(3) deny a challenger or alternate challenger the right to challenge voters pursuant to Sec-
tion 3-8-43 NMSA 1978 and inspect the signature rosters; or

(4) deny him the right to witness the counting and tallying of ballots.

I. A challenger or alternate challenger, for the purposes of interposing challenges pursuant to
Section 3-8-43 NMSA 1978, shall be permitted to:

(1) inspect the voter registration list;

(2) inspect the signature rosters or absentee voter lists to determine whether entries are
being made in accordance with law;

(3) examine each voting machine before the polls are opened to compare the number on the
metal seal and the numbers on the counters with the numbers on the key envelope, to see that all
ballot labels are in their proper places and to see that the voting machine is ready for voting at the
opening of the polls;

(4) make written memoranda of any action or omission on the part of any member of the
precinct board and preserve such memoranda for future use; and

(5) witness the counting and tallying of the ballots.

J. A watcher or alternate watcher shall be permitted to:

(1) observe the election to assure that it is conducted in accordance with law:

(2) examine any voting machine used at the polling place in the same manner that chal-
lengers may examine voting machines;

(3) make written memoranda of any action or omission on the part of any member of the
precinct board and preserve such memoranda for future use; and

(4) witness the counting and tallying of ballots.

K. The governing body of a municipality may, at its discretion, appoint one qualified elector for
each pelling place to serve as an observer of the election. The governing body shall make such
appointment not later than 3:00 p.m. on the day before the election and shall notify the municipal
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clerk of such appointment. The municipal clerk shall issue identification badges to all observers.
An observer shall have no powers other than to observe the conduct of the election and observe the
counting and tallying and report to the governing body.

History: 1953 Comp., § 14-8-11, enacted by Laws as 1978 Comp., § 3-8-31 by Laws 1985, ch. 208, § 39;
1971, ch. 3086, § 10; 1978 Comp., § 3-8-13, recompiled 1987, ch. 323, § 15; 1999, ch. 278, § 7.

3-8-32. Regular municipal election; plurality of votes cast required for
election.

A. The candidate who receives a plurality of the votes cast for a designated office and term and
who is qualified to hold office shall be elected to the office for the term designated.

B. If more than one candidate is to be elected to an office and term or the candidates are not
running for a designated term, the candidates, in the number to be elected, receiving the largest
pluralities shall be elected.

C. No candidate shall take office if the candidate has not remained legally qualified to hold
office from the time the candidate was certified by the municipal clerk as a candidate or declared
write-in candidate through the time at which the candidate is to take office.

History: 1953 Comp., § 14-8-13, enacted by Laws recompiled as 1978 Comp., § 3-8-32 by Laws 1985, ch.
1965, ch. 300; 1971, ch. 306, § 13; 1978 Comp., § 3-8-15, 208, § 40; 1987, ch. 328, § 16.

3-8-33. Regular municipal election; certificates of election; qualification
of official; taking office.

A. After canvass and not later than 5:00 p.m. on the gixth day following the election, the mu-
nicipal clerk shall prepare a certificate of election for each candidate elected and shall post, in the
office of the municipal clerk, the election results and the date, time and place where the oath of
office will be administered.

B. Each candidate elected shall personally appear before the municipal clerk after canvass and
after the municipal clerk has prepared the certificate of election and not later than 7:00 p.m. on the
sixth day following the election. When the candidate appears, the municipal clerk shall deliver the
certificate of election to the candidate and the candidate shall sign a written statement acknowl-
edging receipt of the certificate of election and acknowledging that the candidate is legally qualified
to hold office. The municipal elerk shall file a copy of the certificate of election and the written re-
ceipt and qualification statement in the official minute book of the municipality, Not later than 7:00
p.m. on the sixth day following the election, the municipal clerk or any other person allowed by
law to administer caths shall administer the oath of office to each candidate who has provided the
written receipt and qualification statement to the municipal elerk. Upon taking the oath of office,
the candidate shall be deemed to have taken office.

C. Ifacandidate fails to appear as required in Subsection B of this section, then the candidate or
the candidate's authorized personal representative shall file an affidavit with the municipal clerk,
not later than 5:00 p.m. on the tenth day following the election, stating that the candidate was
unable to personally appear before the municipal clerk as required by law and the reascns therefor.
If such an affidavit is timely filed, the candidate shall appear before the municipal clerk not later
than 5:00 p.m. on the thirtieth day after the election to receive the election certificate, file the
receipt and qualification statement and take the oath of office.
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D. Ifacandidate fails to comply with Subsection B of this section, then the municipal clerk shall
administer an impartial drawing by lot to determine which person shall remain in office until the
candidate takes office or the office is declared vacant.

E. If a candidate fails to comply with Subsection B and Subsection C of this section, then the
governing body shall declare by resolution that the office is vacant.

F. After each elected candidate has taken the oath of office, the municipal clerk shall mail,
within five days thereof, a copy of the certificate of election to the county clerk and the secretary of
state for information purposes.

G. An elected official shall remain in office as provided in this section until the official's succes-
sor has taken office as provided in this section.

H. The newly elected officials of the governing body who have taken office, the elected officials
of the governing body whose terms have not expired and the elected officials of the governing body
whose successors have not taken office shall meet not earlier than the sixth day after the election
or later than the twenty-first day after the election for an organizational meeting. Such a meeting
may be a special meeting or a regular meeting of the governing body.

History: 1978 Comp., § 3-8-33, enacted by Laws
1985, ch. 208, § 41; 1987, ch. 3283, § 17; 1995, ch. 200,
§ 2.

3-8-34, Uniform procedure.

The provisions of Section 3-8-25 NMSA 1978 through 3-8-33 NMSA 1978 shall apply to all regular
municipal elections.

History: 1978 Comp., § 3-8-34, enacted by Laws
1985, ch. 208, § 42.

3-8-35. Special election; giving notice.

A. When a special election is called or required by law, an election resolution shall be adopted by
the governing body calling for the election, and the election resolution shall be published once each
week for four consecutive weeks. The first publication of the election resolution shall be between
fifty and sixty days before the day of the election. The election resolution shall be posted in the
office of the municipal clerk within twenty-four hours from the date of adoption until the date of
the election. For information purposes and coordination, one copy of the election resolution shall
be mailed to the secretary of state and the county clerk of the county in which the municipality is
located.

B. The election resolution shall state the purpose for calling the election, the date of the election,
the date and time of the closing of the registration books by the county clerk as required by law, the
questions to be submitted to the voters, the location of polling places, the consolidation of precinets,
if any, and, regarding those municipalities authorized by law to use paper ballots in lieu of voting
machines, if paper ballots or voting machines will be used in the election.

History: 1953 Comp., § 14-8-2, enacted by Laws recompiled as 1978 Comp., § 3-8-35 by Laws 1985, ch.
1965, ch. 300; 1971, ch. 306, § 2; 1978 Comp., § 3-8-2, 208, § 43; 1999, ch. 278, § 8.
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3-8-36. Special elections; publication of election data.

The municipal clerk shall publish the location or address of the polling place for each precinct or
consolidated precincet and the names of all precinct board members and alternates and the precincts
to which they are appointed. Publication shall be once each week for two successive weeks, The
first publication shall be not more than twenty-eight days before the day of election and the last
publication shall be not less than two days prior to the election. This material shall also be posted
in the office of the municipal clerk from the day it is first published until the day of the election.

History: 1978 Comp., § 3-8-36, enacted by Laws
1985, ch. 208, § 44; 1987, ch. 323, § 18.

3-8-37. Uniform procedure.

The provisions of 3-8-35 NMSA 1978 through 3-8-36 NMSA 1978 shall apply to all municipal
special elections.

History: 1978 Comp., § 3-8-37, enacted by Laws
1986, ch. 208, § 45.

3-8-37.1. Early voting; use of absentee voting procedures.

A. An early voter may vote in person on a voting machine beginning at 8:00 a.m. on the twenti-
eth day before the election at the municipal clerk’s office during regular hours and days of business
until 5:00 p.m. on the Friday immediately before the date of the election.

B. Upon receipt of a properly completed application for an absentee ballot, the municipal clerk
ghall contact the county clerk to determine if the applicant is a qualified elector of the municipality.

C. If the application is accepted, the municipal clerk shall:

(1) mark the application accepted; and
(2) enter the required information in the absentee ballot register.

D. Upon acceptance of the application, the voter shall be allowed to vote.

E. The municipal clerk shall notify the county clerk, who shall make an appropriate designation
on the signature roster next to the voter's name indicating that the voter has voted early.

History: Laws 2009, ch. 278, § 31.

3-8-38. Conduct of election; swearing in; delivery of supplies; opening and
closing of polls; precinct board attendance.

A. Not earlier than noon on the day before the election and not later than one hour prior to the
opening of the polls, the municipal clerk shall swear in the presiding judge and cause the election
supplies, voting machine keys, ballot box, ballot box keys and other election materials to be deliv-
ered to the presiding judge.

B. The presiding judge shall cause all materials delivered to him to be delivered to the polling
place not later than 6:00 a.m. on election day.

C. The presiding judge shall swear in all precinct board members upen their arrival at the
polling place.

D. Polls shall be opened at 7:00 a.m. on the date of the election and shall be closed at 7:00 p.m.
on the same day.
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E. Precinct board members shall present themselves at the polling place not later than 6:00
a.m. on the day of the election and shall remain at the polling place until all duties of the precinct
board are properly completed.

History: 1978 Comp., § 3-8-38, enacted by Laws
1985, ch. 208, § 46; 1993, ch. 22, § 3; 1999, ch. 278, § 9.

3-8-39. Conduct of election; maintenance of order; peace officer; memo-
randa of actions or omissions.

A.  The election judges shall maintain order within the polling place.

B. Crowding or disruption of the voting process shall not be permitted in the polling place.

C. Admittance of voters to the polling place shall be controlled and limited to prevent crowding
or rushing the precinct board in the performance of its duties.

D. The election judges may ecall upon any state or loeal law enforcement officer to assist in the
maintenance of order in the polling place. When so requested, the law enforcement officer shall
render assistance.

E. The election judges may request any state or local law enforcement officer to assist in the
cenduct of the election by standing outside the polling place entrance and controlling the admission
of voters to the polling place.

F. Any state orJocal law enforcement officer may enter a polling place upon request of a precinct
board member for the purpose of observing the conduct of the election.

G. No state or local law enforcement officer shall interfere in any way with a member of the
precinct board, a person voting or the conduct of the election, except to assist in maintaining order
and orderly contrel of access, when requested by an election judge.

H. Any state or local law enforcement officer viclating Subsection G of this section is guilty
of a petty misdemeanor and in addition to any other penalty provided by law shall be subject to
dismissal and is ineligible for reinstatement.

I. Any member of the precinct board may make written memoranda and preserve them for
future reference. The memoranda may concern any action or omission on the part of any person
charged with a duty under the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

History: 1978 Comp., § 3-8-39, enacted by Laws
1985, ch. 208, § 47; 1995, ch. 200, § 3.

3-8-40. Conduct of election; persons not permitted to vote; certificate vot-
ing; fraudulent and double voting.

A. No person shall vote in a municipal speeial or regular election unless that person is a quali-
fied elector and he has appeared to vote at the polling place in the precinct or consolidated precinct
that encompasses his place of residence as shown on the signature roster.

B. Notwithstanding the provisions of Subsection A of this section, a person shall be permitted
to vote even though that person's name cannot be found in the signature roster, provided:

(1) his residence is within the boundaries of the municipality and within the boundaries of
the precinct and the district, if applicable, in which he offers to vote;

{2) his name is not listed as having been issued an absentee ballot;

(3) he presents a certificate bearing the seal and signature of the county clerk stating that
his affidavit of registration is on file at the county clerk’s office, that he has not been purged from
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the voter rolls and that he shall be permitted to vote in the precinct and election specified therein;
provided that such authorization shall not be given orally by the county elerk: and

(4) he executes a statement swearing or affirming to the best of his knowledge that he is
a qualified elector resident of the municipality, currently registered and eligible to vote in that
precinet and has not cast a ballot or voted in the election.

C. Upon compliance with the requirements of Subsection B of this section, the election judge
ghall cause the election clerks to:

(1} write the person's name and address, as shown on the certificate, in the signature roster
under the heading for name and address in the first blank space immediately below the last name
and address appearing in the signature roster;

(2) insert the person's ballot number or voter number as shown on the public counter of the
voting machine on the certificate and on his executed sworn statement;

(3) retain the completed certificate and the executed sworn statement, which shall be re-
turned to the municipal clerk with the election returns; and

(4) comply with all relevant requirements of Section 3-8-41 NMSA 1978,

D. After canvass, the municipal clerk shall in writing notify the county elerk of the names of all
individuals voting on certificates.

E. A person who knowingly executes a false statement required by Paragraph (4) of Subsection
B of this section is guilty of perjury as provided in the Criminal Code [Chapter 30 NMSA 1978],
and voting on the basis of such falsely executed statement constitutes fraudulent voting.

F. A person not entitled to vote who fraudulently votes or a person who votes or offers to vote
more than once at any election is guilty of a fourth degree felony.

History: 1978 Comp., § 3-8-40, enacted by Laws
1985, ch. 208, § 48; 1987, ch. 323, § 19; 1997, ch. 266, §
11; 1999, ch. 278, § 10; 2008, ch. 244, § 8.

3-8-40.1. Repealed.

3-8-41. Conduct of election; voter's name, address, signature; entries by
precinct board.

A. When a person goes to the polls to vote, the person shall announce the person's name and
address in an audible tone of voice and locate the person’s name and number in the registered voter
list posted for such purpose. An election clerk shall locate the person's name and number in the
signature roster. The person shall then sign the person's name in the signature roster or, if the
person is unable to write, the election clerk shall sign the person's name in the signature roster,
which shall be initialed by an election judge in the signature roster. Thereupon, a challenge may be
interposed as provided in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

B. If no challenge is interposed, an election clerk shall issue a voting machine permit to the
person, upon which shall be written the person's voter registration list number. The person shall
present the voting machine permit to the precinct board member monitoring the machine or issuing
ballots, and the person shall be allowed to vote. The precinct board member shall enter the public
counter number onto the voting machine permit as shown on the voting machine after the person
has voted. All voting machine permits shall be retained in consecutive order and made part of the
election returns.

History: 1978 Comp., § 3-8-41, enacted by Laws
1985, ch. 208, § 49; 2009, ch. 278, § 11.
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3-8-42. Repealed.

3-8-43. Conduct of election; challenges; required challenges; entries; dis-
position.

A. A challenge may be interposed by a member of the precinct board or by a challenger for the
following reasons, which shall be stated in an audible tone by the person making the challenge:

(1} the person offering to vote is not registered;

(2) the person offering to vote is listed among those persons in the precinct to whom an
absentee ballot was issued;

(3) the person offering to vote is not a qualified elector;

(4) the person offering to vote is not listed on the signature roster or voter registration list;

(6) in the case of an absentee ballot, the official mailing envelope containing an absentee
ballot has been opened prior to delivery of absentee ballots to the absent voter precinct board; or

(6) the person offering to vote is a qualified elector of the municipality but does not reside
in the district where the person is offering to vote.

B. When a person has offered to vote and a challenge is interposed and the person's name ap-
pears in the signature roster or the person's name has been entered in the signature roster pursuant
to Subsection C of Section 3-8-40 NMSA 1978, the election clerk shall write the word “challenged”
above the person's signature in the signature roster and:

(1) if the challenge is unanimously affirmed by the election judges:

(a} the election clerk shall write the word "affirmed" abave the person's signature next
to the challenge notation in the signature roster;

(b) the person shall nevertheless be furnished a paper ballot, whether or not voting
machines are being used at the polling place, and the election clerk shall write the number of the
ballot so furnished next to the person's signature in the signature roster;

(¢} the person shall be allowed to mark and prepare the ballot. The person shall return
the paper ballot to an election judge who shall announce the person's name in an audible tone and
in the person's presence place the challenged ballot in an envelope marked "rejected", which shall
be sealed and the person's name shall be written on the envelope; and

(d) the envelope containing the rejected ballot shail then be deposited in the ballot box
and shall not be counted; or

(2} if the challenge is not unanimously affirmed by the election judges:

(a) the election clerks shall write the words "not affirmed" above the person's signature
next to the challenge notation in the signature roster; and

(b) the person shall be allowed to vote in the manner allowed by law as if the challenge
had not been interposed.

C. A required challenge shall be interposed by the precinct board when a person attempts to
offer to vote and demands to vote and the person's name does not appear on the signature roster and
cannot be entered pursuant to Subsection B of Section 3-8-40 NMSA 1978. A required challenge
shall be interposed by the precinet board as follows:

{1) the election judge shall cause the election clerks to enter the person's name and address
under the heading "name and address" in the signature roster in the first blank space immediately
below the last name and address that appears in the signature roster;

(2) the election clerk shall immediately write the words "required challenge" above the space
provided for the person's signature in the signature roster;

(3) the person shall sign the person's name in the signature roster;
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(4} the person shall nevertheless be furnished a paper ballot, whether or not voting ma-
chines are being used at the polling place, and the election clerk shall write the number of the
ballot so furnished next to the person's signature in the signature roster; and

(5) the person shall be allowed to mark and prepare the ballot. The person shall return
the paper ballot to an election judge who shall announce the person's name in an audible tone
and in the person's presence place the required challenge ballot in an envelope marked "rejected--
required challenge" that shall be sealed. The person's name shall be written on the envelope and
the envelope containing the rejected ballot shall then be deposited in the ballot box and shall not
be counted.

History: 1978 Comp., § 3-8-43, enacted by Laws § 12; 1999, ch. 278, § 11; 2003, ch. 244, 4 7; 2009, ch.
1985, ch. 208, § 51; 1987, ch. 323, § 20; 1997, ch. 266, 278, § 12.

3-8-44. Conduct of election; voting machines; instructions; inspection of
voting machine face after vote; entry into machine,

A. Before each person votes, a member of the precinct board shall, at the request of the voter and
so far as possible, instruct the person on how to operate the voting machine, illustrate its operation
on the model and call attention to the posted sample ballot. If any person, before voting, asks for
further information regarding the machine's operation, an election judge ghall give the person the
necessary information prior to the person's casting a vote.

B." The member of the precinct board attending the voting machine shall inspect the face of the
machine after each person has voted to see that the ballot labels are in their proper places and have
not been defaced.

C. After a person has announced the person's name and address, had voter registration con-
firmed, signed the signature roster and has had no challenge affirmed against casting a ballot, the
person may vote. No more than one voter shall be permitted at the voting machine at one time
unless the voter is being assisted.

History: 1978 Comp., § 3-8-44, enacted by Laws
1985, ch. 208, § 52; 1995, ch. 200, § 4; 2008, ch. 278, §
13,

3-8-45. Conduct of election; closing polls; arrival of voter after the polls
close; election clerk certificate.

A. When the polls are closed, the precinct board shall proclaim that fact aloud at the place of
election. After the proclamation no person shall cast a vote. However, if at the hour of closing there
are other persons inside the polling place and in line to offer themselves to vote, who are qualified to
vote and have not been able to do so since appearing, the polls shall be kept open a sufficient time
to enable them to vote. When the polls are proclaimed closed, an election judge shall determine
the last person in the polling place and in line who may offer themselves to vote, announce that
person's name in an audible tone, and no person arriving at the polling place thereafter may vote.

B. Immediately after the last vote is cast and the polls are closed, the precinct board shall com-

plete and sign a certificate which ghall state: "We certify the . . . . . .. . . election complete with
the voting of voting machine number . . . ... .. by voter number : . on the signature
roster."

History: 1978 Comp., § 3-8-45, enacted by Laws
1985, ch. 208, § 53.
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3-8-46. Conduct of elections; closing polls; locking voting machines;
opening voting machines; verification of votes; admittance
of watchers and candidates; proclamation of results; comple-
tion of locking; duration of locking and sealing.

A. When the last person has voted, the precinct board, in the presence of all persons lawfully
permitted to be present, shall immediately lock and, if required by the county clerk, seal the voting
machine against further voting. The precinct board shall release the machine-printed returns from
the machine. The precinct board shall then sign a certificate stating that the machine was locked;
giving the exact time; stating the number of voters shown on the public counters, which shall be
the total number of votes cast on the machine in that precinct; stating the number on the seal; and
stating the number registered on the protective counter.

B. The precinct board shall verify that the counter settings registered on the machine-printed
returns are legible. The machine-printed returns shall show the number of votes cast for each
candidate and the number of votes cast for and against any other question submitted, and the
return shall be signed by each member of the precinct board and the challengers and watchers, if
there be such.

C. If the machine-printed returns are not legible, or if the precinct officials are unable to oh-
tain the returns from the voting machine, the precinct officials shall call the municipal clerk, who
shall immediately contact the county clerk, who shall dispatch a voting machine technician to that
polling place to help the precinct officials obtain the returns from the voting machine.

D. A write-in vote shall be cast by writing in the name of a declared write-in candidate on the
ballot or, on voting machines, write-ins shall be written in the slot provided for each designated
office. A write-in vote sghall be counted and canvassed only if:

(1) the name written in is the name of a declared write-in candidate and shows two initials
and last name; first name, middle initial or name and last name; first and last name; or the full
name as it appears on the declaration of write-in candidacy of the declared write-in candidate and
misspellings of the above combinations that can be reasonably determined by a majority of the
members of the precinet board to identify the declared write-in candidate;

(2) the name is written in the proper slot on the voting machine or on the proper line for
write-in votes provided on an absentee ballot or paper ballot used in lieu of voting machines;

(3) the name written in is not a vote for a person who is on the ballot for that office; and

{4) the name written in is not imprinted by rubber stamp or similar device or by the use of
preprinted stickers or labels.

E. Only the members of the precinct board, candidates or their representatives, representatives
of the news media, certified challengers, watchers and observers and the municipal clerk may be
present while the votes are being counted and tallied. Only members of the precinct board shall
handle ballots, machine-printed returns and signature rosters or take part in the counting and
tallying.

F. The proclamation of the results of the votes cast shall be distinetly announced by an election
Judge who shall read the name of each candidate and the total number of votes cast for each can-
didate shown on the printed returns. An election judge shall also read the total number of votes
cast for and against each question submitted. During the proclamation, ample opportunity shall be
given to any person lawfully present to compare the result so proclaimed with the printed returns.
The precinct board may make corrections then and there.

G. When the precinct board is satisfied that the election results have been correctly tallied, an
election judge shall complete a separate eleetion return certificate in triplicate on which is recorded
the total number of votes cast in that polling place for each candidate and for and against each
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question. The certificate shall be signed by all the members of the precinct board. One copy shall
be posted at the door of the polling place, one copy mailed to the district court in the envelope
provided and the original returned to the municipal clerk in the envelope provided.

H. Before adjourning, the precinct board shall complete the locking procedures on the voting
machine.

I.  On the voting machine, the machine return sheet is the official vote tally for that machine
and the separate election return certificate is the official vote tally for that precinct or consolidated
precinct.

J. Ifin the district court's opinion a contest is likely to develop, the court may order a voting
machine to remain locked and sealed for such time as it deems necessary.

K. The county clerk shall break the seal for purposes of lawful investigation when ordered to do
so by a court of competent jurisdiction. When the investigation is completed, the voting machine
shall again be sealed and across the envelope containing the keys shall be written the signature of
the county clerk, unless other provisions for the use of the voting machine are ordered by the court.

History: 1978 Comp., § 3-8-46, enacted by Laws
1985, ch. 208, § 54; 1987, ch. 323, § 21; 2001, ch. 197, §
B; 2009, ch. 278, § 14.

3-8-47. Conduct of elections; disposition of signature roster; ma-
chine-printed returns; ballot boxes; election return certifi-
cate; affidavits; other election materials.

A. After all certificates have been executed, the precinct board shall place the voter checklist
and one copy of the machine-printed returns in the stamped, addressed envelope provided for that
purpose by the municipal clerk and immediately mail it to the district court.

B. The following election returns and materials shall not be placed in the ballot box and shall
be returned by the precinet board to the municipal clerk in the envelope or other container provided
by the municipal clerk for such purpose:

(1) all ballot box keys;

{2) the signature roster;

(3) one voter registration list;

(4} the election returns certificate, if separate from the signature roster;

(5) one copy of the machine-printed returns;

(6) a machine cartridge or memory card for any voting machine, if required by the county
clerk;

(7) voting machine permits; and

(8) all unused election supplies.

C. All materials listed in Subsection B of this section, along with the locked hallot box contain-
ing any paper ballots cast in the election, including spoiled and challenged ballots, shall be returned
by the precinct board to the municipal clerk within twenty-four hours after the polls close.

D. Aifterreceipt of ballot boxes and election returns and materials but not later than twenty-four
hours after the polls close, the municipal clerk shall ascertain whether the locked ballot box and all
the election returns and materials enumerated in Subsection B of this section have been returned
to the municipal clerk as provided in Subsection C of this section. If the locked ballot box or all
such election returns and materials are not timely returned by each precinct board, the municipal
clerk shall immediately issue a summons requiring the delinquent precinct board to appear and
produce the missing ballot box or election returns or materials within twenty-four hours. The sum-
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mons shall be served by a sheniff or state police officer without cost to the municipality, and the
members of the precinct board shall not be paid for their service on election day unless the delay
was unavoidable. If delivery pursuant to the summons is not timely made, the vote in the precinct
shall not be canvassed or made a part of the final election results except upon order of the district
court after finding that the delay in the delivery of materials was due to forces beyond the control
of the precinct board.

E. Once the ballot box is locked, it shall not be opened pricr to canvassing by the municipal
clerk.

History: 1978 Comp., § 3-847, enacted by Laws
1985, ch. 208, § 55; 1997, ch. 266, § 13; 1999, ch. 278, §
12; 2009, ch. 278, § 15.

3-8-48. Conduct of elections; paper ballots; one to a voter; receipt or de-
livery; occupation of voting machines.

A. Only one paper ballot shall be given to each qualified elector entitled to vote. The ballots
shall be delivered to qualified electors entitled to vote in consecutive order, beginning with the low-
est numbered ballot.

B. No qualified elector entitled to vote shall receive a ballot from any person other than from
an election judge at the polling place where the person is authorized to vote. No person other than
an election judge shall deliver a ballot to any qualified elector entitled to vote.

C. Unless otherwise provided by law, when voting machines are used as voting booths to mark
paper ballots, they shall not be occupied by more than one person at a time. A person shall not
remain in or occupy such voting machine longer than is necessary to mark and prepare the paper
ballot.

D. The ballot shall be completed and returned to the presiding judge who shall place it in a
locked ballot box to be counted when the machine is repaired or replaced or at the time the polls
close.

History: 1978 Comp., § 3-8-48, enacted by Laws
1985, ch. 208, § 56; 1997, ch. 266, § 14; 2009, ch. 278,
§ 186.

3-8-49. Conduct of election; paper ballots; marking; use of pen or other
writing implement; identification marks.

A. In order to vote for a candidate, the person voting shall mark a cross (X) or a check () in the
box next to the name of that candidate or write in the name of the person for whom the voter desires
to vote in the space for write-in candidates and mark a cross (X) or a check (v') in the box next to
the line upon which the write-in vote is cast. Such write-in vote shall be cast in accordance with
the provisions of Subsection D of Section 3-8-46 NMSA 1978. Notwithstanding the requirements
of this subgection, if a different mark, other than a cross or check, is required for proper counting
of the ballot, then the person voting shall make such mark on the ballot in the place so designated
on the bhallot utilizing the required writing implement pursuant to the instructions of the precinct
board.

B. If a question is included on the paper ballet, the person voting shall mark the paper ballot
by marking a crosg (X) or a check () in the box for or against the question submitted or otherwise
marking the ballot in accordance with Subsection A of this section.
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C. All crosses, checks or other proper marks on the ballot shall be made only with pen or other
writing implement and in the manner required for the proper counting of the ballot. The cross used
in marking ballots shall be two lines intersecting at any angle within the circle or box. The check
ghall be a "V"-shaped mark with it being permissible for either side of the "V" to be longer than
the other side. Any mark discernible either as a cross or a check, whether or not any of the lines
extends outside the circle or box, shall be counted as a valid marking of the ballot when crosses or
checks are required.

D. A vote shall be counted if:

(1) the ballot is marked in accordance with the instructions for that ballot type;

{2) the preferred candidate's name or answer to a ballot question is circled;

{3} there is a cross or check within the voting respense area for the preferred candidate or
answer to the ballot question; or

(4) the presiding judge and election judges for the precinct unanimously agree that the
voter's intent iz clearly discernable.

E. A person voting shall not place any mark on the ballot by which it may be afterwards iden-
tified as one voted by that person.

History: 1978 Comp., § 3-8-49, enacted by Laws
1985, ch. 208, § 57; 2009, ch. 278, § 17.

3-8-50. Conduct of election; paper ballots; procedure after marking; deliv-
ery of two or more ballots; person authorized to receive bal-
lots; spoiled or defaced ballots.

A. After marking and preparing the paper ballet, the person voting:
{1} shall not show it to any person in such a way as to reveal its contents; and
{2} shall deliver it to an election judge who shall then remove any visible number on the
ballot, hand the detached number to the person voting and deposit the paper ballot in the ballot
box in the presence of the person voting.

B. Only an election judge shall receive a ballot from a person voting. No person shall examine
or solicit a person to reveal or show the contents of the person's paper ballot.

C. 'The election judge shall not deposit in the ballot box any paper ballot from which the slip
containing the number of the paper ballot has not been removed by the election judge and handed
to the person voting.

D. A person who accidentally spoils or erroneously prepares the ballot may return the spoiled
or erroneously prepared ballot to the election judge and receive a new ballot.

E. The election judge in delivering the new ballot shall announce the name of the person voting
in an audible tone and the number of the new ballot.

F.  Upon the announcement of the election judge, the election clerks shall cross out the number
of the spoiled or erroneously prepared ballot in the signature roster with a single line and shall
ingert in lieu thereof the number of the new ballot.

. The election judge shall mark the spoiled or erroneously prepared ballot with the word
"SPOILED" and shall place it in a separate envelope marked "SPOILED BALLOTS", which shall
be returned to the municipal clerk.

H. Any person who knowingly hands to the electicn judge two or more ballots folded together
is guilty of a fourth degree felony.

History: 1978 Comp., § 3-8-50, enacted by Laws
1985, ch, 208, § 58; 2009, ch. 278, § 18.

286
© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



3-8-51 MUNICTPAL ELECTIONS 3-8-52

3-8-51. Conduct of election; paper ballots; unused ballots; destruction of
unused ballots; counting and tallying.

A. Immediately upon closing of the polls, the election judge shall prepare a certificate of de-
struction, which shall state the number of the last ballot that was used for voting, the numbers of
the ballots that were destroyed and the fact that all unused ballots were destroyed.

B. Immediately after preparation of the certificate of destruction and before any ballot box is
unlocked, the precinct board shall destroy all unused ballots in the presence of the candidates, if
present, the municipal clerk, if present, certified challengers and watchers, if any, and representa-
tives of the news media, if any.

C. On the day of the election, immediately upon the arrival of the hour when the polls are re-
quired by law to be closed, the municipal clerk shall publicly, in the clerk's office, proceed to destroy
every unused ballot that remains in the clerk's control and make and file an affidavit in writing as
to the number of ballots so destroyed.

D. The precinet board shall count and tally the ballots and certify the results of the election
on the form provided on the cover of the signature roster by writing opposite the name of each
candidate in words and figures the total number of votes cast for the candidate and shall set forth
in the spaces provided therefor in words and figures the total number of votes cast for or against
each question submitted. Ballots not marked as required by the Municipal Election Code [Chapter
3, Articles 8 and 9 NMSA 1978] shall not be counted.

E. Only the members of the precinct board, candidates, municipal clerk, representatives of
the news media and certified challengers and watchers may be present while the votes are be-
ing counted and tallied. Only members of the precinct board shall handle ballots and signature
rosters or take part in the counting and tallying.

F. The proclamation of the results of the votes cast shall be distinctly announced by the election
judge who shall read the name of each candidate and the total vote cast for each candidate. The
election judge shall also read the total vote cast for and against each question submitted. The
election judge shall thereupon complete an election return certificate on which is recorded the total
number of votes cast for each candidate and for and against each question. The certificate shall be
signed by all the members of the precinct board.

History: 1978 Comp., § 3-8-51, enacted by Laws
1985, ch. 208, § 59; 1999, ch. 278, § 13; 2009, ch, 278,
§ 19.

3-8-52. Conduct of election; paper ballots; signature rosters; disposition.

A. After the counting and tallying of ballots is completed and after all certificates have been
executed, the precinct board shall place the voter checklist and one copy of all certificates and tally
sheets in the stamped, addressed envelope provided for that purpose by the municipal clerk and
immediately mail it to the district court.

B. The signature roster, all certificates, tally sheets and all ballot box keys shall be returned to
the municipal clerk. The signature roster, certificates, tally sheets and ballot box key shall not be
placed in the ballot box.

C. After paper ballots used in lieu of voting machines are counted and tallied, the precinet board
shall place the following in the ballot box:

(1) the bundles of counted paper ballots used in lieu of voting machines;
(2) the envelopes containing spoiled ballots; and
(3) the envelopes containing rejected ballots.
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D. After the required items have been placed in the ballot bex, the ballot box shall be closed and
locked.

E. The locked ballot box containing those materials required by law, the election returns and
all other election materials shall be delivered to the municipal clerk by the precinct board within
twenty-four hours after the polls are closed. If such delivery is not timely made, then the vote in
the precinct shall not be canvassed or made a part of the final election results except upon order of
the district court after finding that the delay in the delivery of materials was due to forces beyond
the control of the precinet hoard.

F. Once the ballot box is locked, it shall not be opened prior to canvassing.

History: 1978 Comp., § 3-8-52, enacted by Laws
1985, ch. 208, § 60; 1987, ch. 323, § 22; 2009, ch. 278,
§ 20.

3-8-53. Post-election duties; canvass of returns; majority vote for ques-
tions.

A. After the polls are closed and after the return of the ballot box, election returns and other
materials by a precinct board and not later than noon on the third day after the election, the mu-
nicipal clerk shall call to his assistance to open the returns:

(1) a magistrate within the county, so long as the magistrate is not a candidate for an office
of the municipality;

(2) the members of the governing body of the municipality who are not candidates for munic-
ipal office; provided that if the members of the governing body who are not candidates for municipal
office constitute a quorum, a special meeting shall be called; or

(3} a district court judge from the judicial district in which the municipality is located.

B. The municipal clerk and the persons called to open the returns are the municipal canvassing
board, and the municipal clerk shall be the presiding officer of the municipal canvassing board.

C. Inthe presence of the other members of the municipal canvassing board, the munieipal clerk
shall publicly:

(1) canvass the returns in the manner set forth in the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978];

(2) prepare and execute a certificate of canvass certifying the results of the election. Such
certificate shall contain the total number of voters who voted at the election, the total number of
votes cast for each candidate, each declared write-in candidate and for and against each question,
which candidates were elected to office and whether each question passed or failed;

(3) sign the certificate of canvass with the municipal canvassing board signing the certifi-
cate of canvass as witnesses; and

(4) immediately file the certificate of canvass in the official minute book of the municipality.

D. The matters to be performed pursuant to Subsection C of this section shall be completed not
later than 5:00 p.m. on the third day following the election, and such matters shall be performed
solely at the office of the municipal clerk.

E. All questions submitted to the voters shall be decided by a majority of the voters voting on
the question except as otherwise provided by law.

History: 1953 Comp., § 14-8-14, enacted by Laws 208, § 61; 1987, ch. 323, § 23; 1999, ch. 278, § 14; 2001,
1965, ch. 300; 1971, ch. 306, § 14; 1978 Comp., § 3-8-16, ch. 197, § 6.
recompiled as 1978 Comp., § 3-8-53 by Laws 1985, ch.
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3-8-54. Post-election duties; canvass method.

The municipal clerk in the presence of the other members of the municipal canvassing board shall
canvass the election returns by carefully examining such returns of each precinct to ascertain if
they contain the properly executed certificates required by the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978] and to ascertain whether any discrepancy, omission or error appears
on the face of the election returns.

History: 1978 Comp., § 3-8-564, enacted by Laws
1985, ch. 208, § 62.

3-8-55. Post-election duties; canvass; defective returns; correction.

A. The municipal clerk shall immediately order the precinct board to appear and make the nec-
essary corrections or supply omissions or any missing election returns if it appears:

(1) on the face of the election returns that any certificate has not been properly executed;

(2) that there is a discrepancy within the election returns;

(3) that there is a discrepancy between the number of votes set forth in the certificate for
all candidates and the number of electors voting as shown by the election returns;

(4) that there is any omission, informality, ambiguity, error or uncertainty on the face of the
returns; or

(5) that there are missing election returns.

B. If any members of the precinct board fail to appear as required, the municipal clerk shall
immediately issue a summons commanding them to appear. The summons shall be served by a
sheriff or state police officer as in the manner of ¢ivil cases, and for each service a sheriff or state
police officer shall be allowed the same mileage as is paid in civil cases.

C. After issuing the necessary notifications or summonses, the canvass of all correct election
returns shall proceed,

History: 1978 Comp., § 3-8-565, enacted by Laws
1985, ch. 208, § 63; 1997, ch. 266, § 15; 1999, ch. 278,
§ 15,

3-8-56. Post-election duties; canvass; when recheck is required.

A. Ifit appears that the defective returns cannot be corrected without a recheck of the voting
machine, the municipal clerk shall immediately cause written notice to be hand-delivered toc the
district court.

B. The district court shall fix a time and place which shall be not more than one week after
receipt of notice from the municipal clerk for a recheck of the machines from that precinct.

C. The municipal clerk shall immediately notify all candidates for municipal office, if any, of the
time and place of the recheck.

D. At the time and place set by the district court the recheck shall be conducted as provided in
the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

E. After the recheck, the election returns shall be corrected in duplicate to conform to the facts.

F. After being properly corrected, the election returns shall be retained by the municipal clerk
and the municipal clerk shall execute an amended certificate of canvass.

History: 1978 Comp., § 3-8-56, enacted by Laws
1986, ch. 208, § 64.
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3-8-57. Post-election duties; canvass; search for missing returns.

The municipal clerk may open the ballot box during canvass for the purpose of obtaining ballots
cast in the election to be counted and tallied, to search for missing election returns and to remove
all unused election supplies from the ballot box. The ballot box shall be opened by the municipal
clerk only in the presence of the canvassing board.

History: 1978 Comp., § 3-8-57, enacted by Laws
1985, ch. 208, § 65; 1999, ch. 278, § 16.

3-8-58. Post-election duties; canvass; voting machine recheck.

A. Prior to completion of the official canvass of an election, the municipal clerk, upon written
request of any candidate in the election, if any, or upon receipt of a written petition of five percent
of the people who voted in the election, shall, in the presence of the district judge, conduct a recheck
and comparison of the results shown on the official returns being canvassed with the results of each
voting machine used in the election.

B. For the purpese of making the recheck and comparison, the municipal clerk may request the
county clerk to:

(1} unlock the voting machine;

(2) check the figures shown by the counter on the voting machine;
(3) insert the cartridge or memory card into the voting machine; and
(4) rerun the printed returns from the voting machine.

C. At the conclusion of the recheck and comparison, the voting machine shall again be secured.

D. The necessary corrections, if any, shall be made on the returns and the results of the election,
as shown by the recheck and comparison, shall be declared.

History: 1978 Comp., § 3-8-58, enacted by Laws
1985, ch. 208, § 66; 2001, ch. 197, § 7; 2009, ch. 278, §
21.

3-8-59. Post-election duties; voting machine recheck cost.

A. Before any recheck and comparison of returns and voting machines is made pursuant to
the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], the candidate making the
request or the petitioners shall deposit a sum of money or a surety bond made in favor of the mu-
nicipality to defray the cost of the recheck. The deposit or the surety bond shall be in the amount
of ten dollars ($10.00) for each machine to be rechecked.

B. Ifthe recheck alters the winner of the election, the deposit or surety bond shall be returned
and the cost of the recheck shall be paid to the county by the municipality. If the recheck does not
alter the winner of the election, the deposit or surety bond shall be forfeited and the money from
the deposit or bond shall be remitted to the county.

History: 1978 Comp., § 3-8-59, enacted by Laws
1985, ch. 208, § 67,

3-8-60. Post-election duties; tie vote.

In the event of a tie vote between any candidates in the election for the same office, the deter-
mination as to which of the candidates shall be declared to have been elected shall be decided by
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drawing by impartial lot. The method of determining by lot shall be mutually agreed upon by the
candidates who are tied. The municipal clerk shall issue a certificate of election to the candidate
chosen by lot.

History: 1978 Comp., § 3-8-60, enacted by Laws
1985, ch. 208, § 68.

3-8-61. Post-election duties; nature of documents; expense of corrections;
proceedings for contempt; responsibility for voting machines.

A. Municipal election returns are public records, subject to inspection during customary office
hours by candidates and by members of the public, and may be copied upon request of a candidate
or member of the public at a reasonable charge.

B. The expense of any proceeding to complete or correct any election returns or certificates shall
be paid from the municipal general fund upon voucher signed by the municipal clerk.

C. Failure of any person to obey any summons required to be issued by or issued pursuant to the
Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], is contempt and is punishable
as provided by law.

D. The municipal clerk shall have custody of all voting machines at all polling places. Within
three days after the election, the county clerk shall take physical custody of and secure such ma-
chines for thirty days after certificates of election are issued to candidates, or thirty days after
canvass is completed, in an election with no candidates for municipal office. The county clerk shall
take the proper action to see that the voting machines in custody remain unopened, untampered
with, and undamaged during the thirty day period.

History: 1978 Comp., § 3-8-61, enacted by Laws
1985, ch. 208, § 69.

3-8-62. Contest of elections; destruction of ballots.

A. The district court shall entertain contests for any municipal office or on any question placed
on the ballot and the procedure shall be as provided in the Municipal Election Code [Chapter 3,
Articles 8 and 9@ NMSA 1978].

B. The ballots only shall be destroyed:

(1) thirty days after the issuance of the certificate of election, or thirty days after completion
of canvassing for elections in which there are no candidates for municipal office, for those precincts
in which the municipal clerk has received no notice of contest or judicial inquiry; or

(2) upon order of the district court having jurisdiction for those precincts where a contest,
recount or judicial inquiry is sought.

History: 1953 Comp., § 14-8-16, enacted by Laws recompiled as 1978 Comp., § 3-8-62 by Laws 1985, ch.
1965, ch. 300; 1971, ch. 306, § 15; 1978 Comp,, § 3-8-18, 208, § 70.

3-8-63. Contest of elections; who may contest; status of person holding
certificate; filing of complaint.

A. Any unsuccessful candidate for election to any municipal office may contest the election of
the candidate to whom a certificate of election has been issued. Twenty percent of those people who
voted at the municipal election may contest the election on a question.
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B. In case of a contest of an election, the person holding the certificate of election shall take pos-
session and discharge the duties of the office until the contest is decided. If a contest of a question
occurs, the question shall be considered passed or defeated according to the official certificate of
canvass of the election filed by the municipal clerk in the official records of the municipality until
the contest is decided.

C. Any action to contest an election shall be commenced by the filing of a verified complaint of
contest in the district court. Such complaint shall be filed no later than thirty days from issuance of
the certificate of election to the successful candidate or thirty days after completion of canvassing
for elections in which there are no candidates for municipal office. A copy of the petition shall be
served on the municipal clerk, and the municipality shall be afforded an opportunity to intervene
in the contest. The one instituting the action shall be known as the contestant and the one against
whom the action is instituted shall be known as the contestee. The rules of civil procedure shall
apply to all actions commenced under the provisions of this section.

History: 1978 Comp., § 3-8-63, enacted by Laws
1985, ch. 208, § 71; 1999, ch. 278, § 17.

3-8-64. Contest of elections; judgment; effect; costs; disqualification of
trial judge; appeal.

A. Judgment shall be rendered in favor of the person legally qualified to take office for whom
a plurality of the legal votes shall be proven to have been cast in accordance with 3-8-32 NMSA
1978, and shall be to the effect that the person is entitled to the office in controversy with all the
privileges, powers and emoluments belonging thereto and for his costs. If the contestant prevails,
then that person shall have judgment placing the contestant in possession of the contested office
and for the emoluments thereof from the beginning of the term for which the contestant was elected
and for costs.

B. When a contest involves a question, judgment shall be rendered to cause the question to be
passed or defeated based upon whether a majority of the legal votes favored passage or defeat of
the question. Successful contestants shall recover costs.

C. Any election contest shall be an action or proceeding within the meaning of Section 38-3-9
NMSA 1978. Any affidavit of disqualification shall be filed on or before the date when the answer
is required to be filed to the notice of contest.

D. An appeal shall lie from any judgment or decree entered in the contest proceeding within the
time and in the manner provided by law for civil appeals from the district court.

History: 1978 Comp., § 3-8-84, enacted by Laws
1985, ch. 208, § 72.

3-8-65. Contest of elections; preservation of ballots; ballots defined; appli-
cation for order; deposit.

A. Either the contestant or contestee, within the time provided by the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] for the preservation of ballots, shall give notice by certified
mail to the municipal clerk that a contest is pending in a designated court, and it is the duty of
the municipal clerk to preserve the ballots of all precincts named in the notice of contest and to
notify the county clerk to impound the ballot sheets and voting machines used in all of the precinets
named in the notice of contest until the contest has been finally determined.
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B. "Ballots", as used in Subsection A of this section, includes signature rosters, registered voter
lists, machine-printed returns, voting machine permits, paper ballots, absentee ballots, absentee
ballot outer envelopes, statements of canvass, absentee ballot applications, absentee ballot regis-
ters and absentee voter lists.

C. Any contestant or contestee may petition the district court for an order impounding ballots
in one or more precincts or consolidated precincts. The petition shall state what specific items of
ballots are requested to be impounded. Upon receipt of the petition, along with a cash deposit of
twenty-five dollars ($25.00) per precinct or consolidated precinct, the court may issue an order of
impoundment.

History: 1978 Comp., § 3-8-65, enacted by Laws
1985, ch. 208, § 73; 1995, ch. 200, § 5; 1999, ch. 278, §
18; 2003, ch. 244, § 8; 2009, ch. 278, § 22.

3-8-66. Contest of elections; order of impoundment; subsequent orders;
access; termination of order; disposition of deposit.

A. The court order of impoundment shall specify the items of ballots to be impounded and may
direct the state police to:

(1) take immediate physical custody of any items ordered impounded and not in use in the
precinet in the conduct of the election;

(2) take legal custody of items ordered impounded and being used in the conduct of the elec-
tion by assigning an officer to be physically present in the polling place until the polling place is
closed and the results have been tallied and certified as required by the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978];

(8) take physical custody of items ordered impounded and being used in the conduct of the
election as soon as the polling place is closed and the results in the precinct have been tallied and
certified as required by the Municipal Election Code; and

{4) deliver all items ordered impounded and taken into physical custody to the district court
clerk of the court entering the order for safekeeping subject to further orders of the court.

B. The party petitioning the court for the original order of impoundment may by motion to the
court request an order allowing the party or his attorney access to and inspection of any items
impounded. The court shall enter its order allowing access and inspection under conditions set
by the court that will assure adequate safeguarding of the impounded items. The order shall, if
requested by the petitioner, allow for the copying or reproduction of any items by and at the expense
of the petitioner,

C. Ten days from the date of the original order of impoundment or, if an order granting access
and inspection has been entered, ten days after that order, the order of impoundment shall auto-
matically terminate unless the court extends the time for good cause shown. The court shall in all
cases order the impoundment of ballots terminated no later than thirty days after the entry of the
original order of impoundment.

D. Upon the termination of an impoundment of ballots the items impounded shall be delivered
by the district court clerk to the person that would have been entitled to the possession of the items
under the Municipal Election Code if there had been no impoundment.

E. If the petitioner shall successfully prosecute an election contest or recount proceeding that
results in a change in the petitioner's favor the court shall refund to the petitioner the deposit
required under Section 3-8-65 NMSA 1978 less any amount expended for guarding and preserving
the impounded ballots. In all other cases there shall be no refund. Any amounts not refunded shall
be transmitted to the municipal treasurer for credit to the municipal general fund.
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History: 1978 Comp., § 3-8-66, enacted by Laws
1985, ch. 208, § 74.

3-8-67. Contest of election; burden of proof.

A. Ifacontestant makes a prima facie showing that the precinct board or municipal clerk failed
to substantially comply with those provisions of the Municipal Election Code [Chapter 3, Articles
8 and 9 NMSA 1978] which protect the secrecy and sanctity of the ballot and prescribe the duties
of the precinct board or municipal clerk, then the burden shall be on the contestee to prove that no
fraud, intimidation, coercion or undue influence was exerted by such precinct board members or the
municipal clerk, and that the secrecy and purity of the ballot was safeguarded and no intentional
evasion of the substantial requirements of the law was made.

B. If the contestee fails to make such a showing, the votes of that entire polling place shall be
rejected; provided, that no such rejection shall be made where it appears to the court that the mem-
bers of the precinct board or municipal clerk ignored the requirements of the Municipal Election
Code with the probable intent of procuring the rejection of the entire vote in the precinct.

History: 1978 Comp., § 3-8-67, enacted by Laws
1985, ch. 208, § 75.

3-8-68. Recount; recheck; application; costs.

A. Whenever any candidate for any office for which the municipal clerk issues a certificate of
election believes that any error or fraud has been committed by any precinct board in counting or
tallying the ballots or absentee ballots, in the verification of the votes cast on the voting machines or
in the certifying of the results of any election whereby the results of the election in the precinct have
not been correctly determined, declared or certified, the candidate, within six days after completion
of the canvass by the municipal canvassing board, may have a recount of the ballots or absentee
ballots, or a recheck of the voting machine and the voting machine cartridge or memory card that
contains the number of total votes that were cast in the precinct.

B. In the case of any office for which the municipal clerk issues a certificate of election, appli-
cation for recount or recheck shall be filed with the municipal clerk.

C. Any applicant for a recount shall deposit with the municipal clerk fifty dollars ($50.00) in
cash or a sufficient surety bond in an amount equal to fifty dollars ($50.00) for each precinct or
consolidated precinet for which a recount is demanded. Any applicant for a recheck shall deposit
with the municipal clerk ten dollars ($10.00) in cash or a sufficient surety bond in an amount equal
to ten dollars {$10.00) for each voting machine to be rechecked.

D. The deposit or surety bond shall be security for the payment of the costs and expenses of
the recount or recheck in case the results of the recount or recheck are not sufficient to change the
results of the election.

E. Ifit appears that error or fraud sufficient to change the winner of the election has been com-
mitted, the costs and expenses of the recount or recheck shall be paid by the municipality upon
warrant of the municipal clerk from the general fund of the municipality.

F. If no error or fraud appears to be sufficient to change the winner, the eosts and expenses
for the recount or recheck shall be paid by the applicant. Costs shall consist of any docket fees,
mileage of a sheriff or state police officer in serving summons and fees and mileage of precinct
board members, at the same rates allowed witnesses in civil actions. If fraud hag been committed
by a precinct board, it shall not be entitled to such mileage or fees.
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History: 1978 Comp., § 3-8-68, enacted by Laws
1985, ch. 208, § 76; 1999, ch. 278, § 19; 2001, ch. 197, §
8§; 2009, ch. 278, § 23.

3-8-69. Recount; recheck; proceedings.

A. TImmediately after filing of the application for recount or recheck, the municipal clerk shall
issue a summons directed to the precinct board of each precinct or consolidated precinct specified
in the application commanding it to appear at the office of the municipal elerk on a day fixed in the
summons, which date shall not be more than ten days after the filing of the application for recount
or recheck. A copy of the summons shall be forwarded to the county clerk of the concerned county.

B. The municipal clerk shall deliver the summons to a sheriff or state police officer who shall
forthwith personally serve it upon each of the precinct board members. The municipal clerk shall
send notices by registered mail of the date, time and place fixed for recount or recheck to the district
judge and county clerk.

C. The precinct board, district judge or the district court judge's designee, county clerk and the
municipal clerk shall meet on the date, time and place fixed for the recount or recheck, and the
ballot boxes or voting machines of the precinct or consolidated precinet involved in the recount or
recheck shall be opened. The precinct boards shall recount and retally the ballots or recheck the
votes cast on the voting machine, as the case may be, and recount and retally the absentee ballots
for the office in question in the presence of the municipal clerk, the county clerk, district judge or
person designated to act for the judge and any other person who may desire to be present.

D. During the recount or recheck, the precinct board of a precinct or consolidated precinet where
paper ballots used in lieu of voting machines or absentee ballots were used shall recount and retally
only the ballots that the election judge accepted and placed in the ballot box at the time they were
cast or received, as the case may be.

E. After completion of the recount or recheck, the precinct board shall replace the ballots or
absentee ballots in the ballot box and lock it, or the voting machines shall be locked and resealed,
and the precinet board shall certify to the municipal clerk the results of the recount or recheck.
The district judge or the person designated to act for the judge, the county clerk and the municipal
clerk shall also certify that the recount or recheck was made in their presence.

History: 1978 Comp., § 3-8-69, enacted by Laws
1985, ch. 208, § 77; 1999, ch. 278, § 20; 2003, ch. 244, §
9; 2009, ch. 278, § 24.

3-8-70. Recount; recheck; recanvass.

A. Immediately upon receipt of the certificate of recount or recheck from all the precinct boards
making a recount or recheck, the municipal canvassing board shall meet and recanvass the returns
for the office in question.

B. In making the recanvass, the municipal canvassing board shail be bound by the certificates
of recount or recheck from the precinct boards instead of the original returns from those precinet
boards.

C. After the recanvass, if it appears that fraud or error has been committed sufficient to change
the winner of the election, then the municipal clerk shall revoke the certificate of election already
issued to any person for that office and shall issue a certificate of election in favor of the person
receiving a plurality of the votes cast at the election as shown by the recount or recheck, and such
certificate shall supersede all others and entitle the holder to all of the rights and privileges of the

295
© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



3-8-71 MUNICIPALITIES 3-8-73

office. The person shall take office after complying with Section 3-8-33 NMSA 1978 with the time
to take office running from the date that the new certificate is isgued.

History: 1978 Comp., § 3-8-70, enacted by Laws
1983, ch. 208, § 78.

3-8-71. Preservation of election information.

A. The municipal clerk shall retain for two years after each municipal election:

(1) the absentee ballot register, application for absentee ballots, absentee voter lists and
affidavits of destruction;

(2) signature roster and registered voter list;

{3) the machine-printed returns;

(4) oaths of office of the precinct board;

(5) declarations of candidacy and withdrawals;

(6) copies of all election material required to be published or posted;

(7) a copy of all sample ballots and ballot sheets;

(8) voting machine permits;

(9) certificates submitted by voters;

(10) copies of all affidavits and certificates prepared in connection with the election;

(11) all results of recounts, rechecks, contests and recanvass; and

(12} all other significant election materials.

B. The district court shall retain for forty-five days after each municipal election all election
materials sent by the precinet board. Thereafter, the material may be destroyed unless needed by
the court in connection with a contest or other case or controversy.

C. The municipal clerk shall destroy election records two years after the election by shredding,
burning or otherwise destroying.

History: 1978 Comp., § 3-8-71, enacted by Laws 16; 1999, ch. 278, § 21; 2003, ch. 244, § 10; 2009, ch.
1985, ch. 208, § '79; 1895, ch. 200, § 6; 1997, ch. 2686, § 278, § 25.

3-8-72. Penalties; applicability.

The penalties imposed by Sections 3-8-73 NMSA 1978 through 3-8-79 NMSA 1978 do not apply
to offenses for which penalties are otherwise provided in the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978].

History: 1978 Comp., § 3-8-72, enacted by Laws
1985, ch. 208, § 80.

3-8-73. Unlawful opening of ballot box or voting machine; penalty.

A. Unlawful opening of a ballot box consists of opening any ballot box or inspecting or removing
the contents thereof without lawful authority, or congpiring with others to have the same done.

B. A person who commits unlawful opening of a ballet box is guilty of a fourth degree felony.

C. Unlawful opening of a voting machine consists of, without lawful authority, opening, unlock-
ing, inspecting, tampering, resetting or adjusting a voting machine which has been certified by the
municipal clerk, or conspiring with others to have the same done.

D. A person who commits unlawful opening of a voting machine is guilty of a fourth degree
felony.

296
© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



3-8-74 MUNICIPAL ELECTIONS 3-8-75

History: 1978 Comp., § 3-8-73, enacted by Laws
1985, ch. 208, § 81.

3-8-74. Unlawful possession of keys; absentee ballot; penalty.

A. Unlawful possession of keys consists of the possession at any time by any person of any key
to a voting machine or ballot box or possession of an imitation or duplicate thereof or making or
causing to be made any imitation or duplicate thereof unless authorized by the Municipal Election
Code [Chapter 3, Articles 8 and 9 NMSA 1978].

B. A person who commits unlawful possession of keys is guilty of a fourth degree felony.

C. Unlawful possession of an absentee ballot consists of the possession by any person at any
time of absentee ballot materials when not authorized by the Municipal Election Code to be in the
possession of such materials or when such materials were obtained in an unlawful manner. As used
in this section, "absentee ballot materials" means an absentee ballot, absentee ballot envelopes, the
absentee ballot register or absentee ballot return.

D. A person who commits unlawful possession of an absentee ballot is guilty of a fourth degree
felony.

History: 1978 Comp., § 3-8-74, enacted by Laws
1985, ch. 208, § 82; 1999, ch. 278, § 22; 2003, ch. 244,
§ 11.

3-8-75. False voting; falsifying election documents; false swearing;
penalty.

A. False voting consists of:

(1) voting or offering to vote with the knowledge of not being a qualified elector;

(2) voting or offering to vote in the name of any other person;

(3} knowingly voting or offering to vote in any precinct except that in which one is regis-
tered,

(4) voting or offering to vote more than once in the same election;

(5) inducing, abetting or procuring or attempting to induce, abet or procure a person known
not to be a qualified elector to vote; or

(6) inducing, abetting or procuring or attempting to induce, abet or procure a person who
has voted once in any election to vote or attempt to vote again at the same election.

B. A person who commits false voting is guilty of a fourth degree felony.

C. Falsifying election documents consists of performing any of the following acts willfully and
with knowledge and intent to deceive or mislead any voter, precinet board, munieipal clerk or other
election official:

(1) printing, causing to be printed, distributing or digplaying false or misleading instruc-
tions pertaining to voting or the conduct of the election;

(2) printing, causing to be printed, distributing or displaying any official ballot, absentee
ballot, sample ballot, facsimile diagram, ballot sheet or pretended ballot that includes the name of
any person not entitled by law to be on the ballot or omits or defaces the name of any person entitled
by law to be on the ballot or otherwise contains false or misleading information or headings;

(8) defacing, altering, forging, making false entries in or changing any election document,
including election returns, a certificate of election registration record or signature rosters, affi-
davits, certificates or any other election document except as authorized in the Municipal Election
Code [Chapter 3, Articles 8 and 9 NMSA 1978];
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(4) withholding any certificate of election, registered voter list, signature roster, election re-
turn or any other election document required by or prepared and issued pursuant to the Municipal
Election Code; or

(5) preparing or submitting any false certificate of election, signature roster, registered
voter list, election return or any other election document.

D. A person who falsifies election documents is guilty of a fourth degree felony.

E. False swearing consists of knowingly taking or giving any oath required by the Municipal
Election Code with the knowledge that the thing or matter sworn to is not a true and correct state-
ment.

F. A person who falsely swears is guilty of a fourth degree felony.

History: 1978 Comp., § 3-8-75, enacted by Laws
1985, ch. 208, § 83; 1999, ch. 278, § 23; 2003, ch, 244, §
12; 2009, ch. 278, § 26,

3-8-76. Offering a bribe; accepting a bribe; intimidation; penalty.

A. Offering a bribe consists of willfully offering, advaneing, paying or causing to be paid or
promising, directly or indirectly, any money, other valuable consideration, office or employment to
any person for any of the following purposes connected with or incidental to any election:

(1) toinduce such person to vote or refrain from voting for or against any candidate or ques-
tion;

{2) to induce such perscn, if a precinct board member, municipal clerk or other election of-
ficial, to mark, alter, withhold or otherwise change or falsify any ballot or vote that has been cast,
any election return, any certificate of election or any other election document; or

(3} to induce such person to use such payment or promise to bribe others for the purposes
specified in this section.

B. A person who offers a bribe is guilty of a fourth degree felony.

C. Accepting a bribe consists of knowingly accepting any payment or promise of payment, di-
rectly or indirectly, of money, other valuable consideration, office or employment for the unlawful
purposes specified in Subsection A of this section.

D. A person who accepts a bribe is guilty of a fourth degree felony.

E. Intimidation consists of any person, including but not limited to any elected or appointed
municipal official or employee, inducing or attempting to induce fear by use of or threatened use of
force, violence, infliction of damage, harm or loss to any person or property or any form of economic
retaliation upon any person voting or intending to vote, precinct board member, challenger, watcher
or municipal clerk to impede or prevent the free, fair and secret exercise of the elective franchise or
the impartial and legally correct administration of the election pursuant to the Municipal Election
Code [Chapter 3, Articles 8 and 3 NMSA 1978].

F. A person who commits intimidation is guilty of a fourth degree felony.

History: 1978 Comp., § 3-8-76, enacted by Laws
1985, ch. 208, § B4; 1987, ch. 323, § 24.

3-8-77. Electioneering too close to polling place; obstructing polling
place; disturbing polling place; penalty.
A. Electioneering too close to the polling place consists of any form of campaigning on election

day within one hundred feet of the building in which the polling place is located and includes but
is not limited to the display of signs, bumper stickers or distribution of campaign literature.
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B. A person who commits electioneering too close to the polling place is guilty of a petty misde-
meanor.

C. Obstructing the polling place consists of:

(1) approaching nearer than fifty feet from any polling place during the conduct of the elec-
tion with the intention of knowingly interfering with the legal conduct of the election; or

(2} willfully blocking an entrance to the polling place so as to prevent free ingress and egress.

D. A person who obstructs the polling place is guilty of a petty misdemeanor.

E. Disturbing the polling place consists of doing one or more of the following acts in the building
in which the polling place is located or cutside the building in which the polling place is located on
election day:

(1) any act which knowingly interferes with or impedes the legal conduct of the election
or the legal performance of any election official's duties or any act which unintentionally causes
such result if such act is continued after an election judge orders a person to cease and desist such
activity; or

(2) any act which knowingly interferes with or impedes a person's right to cast a vote in
quiet, secret and orderly surroundings or any act which unintenticnally causes such result if such
act is continued after an election judge orders a person to cease and desist such activity.

F. A person who disturbs the polling place is guilty of a petty misdemeanor.

History: 1978 Comp., § 3-8-77, enacted by Laws
1985, ch. 208, § 85; 1997, ch. 266, § 17.

3-8-78. Coercion of employees; permitting prisoners to vote; malfeasance
by messengers; unlawful use or possession of liquor or illegal
drugs; penalty.

A. Coercion of employees congists of any officer or agent of any corporation, company or associ-
ation or any person having supervision over or employing persons entitled to vote at any election
directly or indirectly discharging or penalizing or threatening to discharge or penalize such em-
ployee because of the employee's opinions or beliefs or because of such employee's intention to vote
or to refrain from voting for any candidate or for or against any question.

B. A person who commits coercion of employees is guilty of a fourth degree felony.

C. Permitting prisoners to vote consists of any person who has custody of convicts or prisoners
taking such convicts or prisoners or permitting them to be taken to any polling place for the purpose
of voting in any election.

D. A person who permits prisoners to vote is guilty of a petty misdemeanor and shall be pun-
ished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars
($500), or by imprisonment for not less than thirty days nor more than ninety days, or both.

E. Subsection C and Subsection D of this section do not prohibit permitting prisoners who are
legally qualified to vote to cast an absentee ballot pursuant to the provisions of the Municipal Elec-
tion Code [Chapter 3, Articles 8 and 9 NMSA 1978].

F. Malfeasance by messengers consists of the willful delay or failure of any official messenger
to convey or deliver election supplies to the precinct board or municipal clerk, the willful delay or
failure of any official messenger to convey or deliver the ballot box, key, election returns or other
election materials, documents or supplies to the municipal clerk or precinct board or the willful
delay or failure of any official messenger to perform as required by any precinet board member or
the municipal clerk who makes a legal demand.

G. Any messenger committing such malfeasance is guilty of a petty misdemeanor.
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H. Unlawful use or possession of alcoholic liquor or illegal drugs consists of the use or possession
of any alcoholic liquor or illegal drug by any member of the precinet board, challengers, watchers
or the municipal clerk prior to or while performing official duties on election day. Unlawful use or
possession also consists of the use, possession or carrying of aleoholic liquor or illegal drugs within
two hundred feet of the polling place during any election.

I. A person who commits unlawful possession of alcoholic liquor or illegal drugs is guilty of a
petty misdemeanor.

History: 1978 Comp., § 3-8-78, enacted by Laws
1985, ch. 208, § 86; 1997, ch. 266, § 18.

3-8-79. Conspiracy; general penalty; violation by municipal clerk;
penalty.

A. Conspiracy to viclate the Municipal Election Code [Chapter 3, Articles 8 and @ NMSA 1978]
consists of two or more persons knowingly combining, uniting or agreeing to cause or attempt to
cause the omission or commission of any duty or act that viclates the provisions of the Municipal
Election Code.

B. A person who commits conspiracy to violate the Municipal Election Code is guilty of a fourth
degree felony.

C. If the Municipal Election Code does not impose a specific penalty for the violation of a pro-
vision prohibiting a specific act, a person who knowingly commits such violation is guilty of a mis-
demeanor.

D. Violation of the Municipal Election Code consists of the willful violation of the Municipal
Election Code or the willful failure or refusal to perform any act or duty required by the Municipal
Election Code.

E. A member of the municipal governing body, a municipal official or employee, or municipal
clerk, deputy or assistant who willfully violates the Municipal Election Code is guilty of a fourth
degree felony and, in addition, such violation is sufficient cause for removal from office in a pro-
ceeding instituted for that purpose as provided by law.

History: 1978 Comp., § 3-8-79, enacted by Laws
1985, ch. 208, § 87; 1999, ch. 278, § 24,

3-8-80. Uniform procedure.

The provisions of Sections 3-8-38 through 3-8-79 NMSA 1978 concerning election day matters,
post election duties, election challenges and penalties shall apply to 21l municipal elections, except
as otherwise specified.

History: 1978 Comp., § 3-8-B0, enacted by Laws
1985, ch. 208, § 88; 1999, ch. 278, § 25.

3-8-81 to 3-8-95. Repealed.
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ARTICLE 9
Absentee Voting
See. Sec.
3-9-1. Definitions, 3-9-10. Delivery of absentee ballots to absent voter
3-9-2. Repealed. precinet.
3-9-3. Abgentee voting; regular or special municipal elee- 3-8-11. Handling absentee ballote by absent voter
tions; right to vote. precinct hoards.
3-9-4, Absentee ballot application; rejection; acceptance; 3-9-12. Canvass; recount or recheck; disposition.
issuance of absentee ballot. 3-9-13. Voting in person prohibited.
3-9-5. Absentee ballot register. 3-9-13.1. Absentee ballot; conduect of election; when not
3-9-6. Form of absentee ballot; form of absentee ballot timely received; emergency procedure for
envelopes. voting and counting.
3-9-7. Manner of voting; use of an electronic voting de- 3-9-14. Repealed.
vice, 3-8-15. Watchers, challengers, and observers for absent
3-9-8. Care of absentee ballots; destruction of unused bal- voter precinet.
lots by municipal clerk. 3-9-16. Penalties.

3-9-8, Absent voter precinct.

3-9-1. Definitions.

As used in Chapter 3, Article 9 NMSA 1978:
A. "absentee voting" means the casting of a vote by a qualified elector for any candidate or ques-
tion prior to election day;
B. "early voter" means a voter who votes in person before election day, and not by mail;
C. 'eleetion" means a regular or special municipal election;
D. ‘"federal qualified elector" means:
(1) a uniformed-service voter; or
(2) an overseas voter;
E. "immediate family" means a person's spouse, children, parents, brothers and sisters;
F. T"overseas voter" means an individual who is a United States citizen, who is outside the
United States and who:

(1) is temporarily absent from the individual's residence in this state;

(2) before leaving the United States, was last eligible to vote in this state and, except for a
state residency requirement, otherwise satisfies this state's voter eligibility requirements;

(8) before leaving the United States, would have been last eligible to vote in this state had
the voter then been of voting age and, except for a state residency requirement, otherwise satisfies
this state's voter eligibility requirements; or

(4) was born outside the United States, is not otherwise described in this subsection and,
except for a state residency requirement, otherwise satisfies this state's voter eligibility require-
ments, if

(a) the last place where a parent or legal guardian of the individual was, or under the
Municipal Election Code would have been, eligible to vote before leaving the United States is within
this state; and
{(b) the individual has not previously registered to vote in any other state;
G. "uniformed-service voter" means an individual whose voting residence is in this state, who
otherwise satisfies this state's voter eligibility requirements and who is:

(1) a member of the active or reserve components of the army, navy, air force, marine corps
or coast guard of the United States who is on active duty and who by reason of that active duty is
absent from the state;
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(2) a member of the merchant marine, the commissioned corps of the United States public
health service, the astronaut program of the national aeronautics and space administration or the
commissioned corps of the national oceanic and atmospheric administration of the United States
and who by reason of that service is absent from the state;

(3) a member on activated status of the national guard or state militia and who by reason
of that active duty is absent from the member's county of residence; or

(4) aspouse or dependent of a member referred to in Paragraph (1), (2} or (3) of this subsec-
tion and who, by reason of active duty or service of the member, is absent from the state; provided
the spouse or dependent is an individual recognized as a spouse or dependent by the entity under
which the member is serving; and

H. "voter" means a qualified elector of the municipality.

History: 1953 Comp., § 14-8A-2, enacted by Laws 1878 Comp., § 3-9-1 by Laws 1985, ch. 208, § 8§9; 2008,
1973, ch. 375, § 2; 1978 Comp.,, § 3-9-2, recompiled as ch. 244, § 13; 2009, ch. 278, § 27; 2015, ch. 145, § 87.

3-9-2. Repealed.

3-9-3. Absentee voting; regular or special municipal elections; right to
vote.

A. Any voter entitled to vote in the municipal election may vote by absentee ballot for all candi-
dates and on all questions appearing on the ballot at such regular or special election at the voter's
assigned polling place, as if the voter were able to cast a ballot in person at such polling place.

B. A federal qualified elector entitied to vote in the municipal election may vote in a munici-
pal election pursuant to the provisions of the Uniform Military and Overseas Voters Act [1-6B-1
through 1-6B-17 NMSA 1978].

C. The provisions of this section shall also apply to a regular or special municipal election held
in conjunction with any other political subdivision.

History: 1953 Comp., § 14-8A-1 enacted by Laws 208, § 91; 1993, ch. 22, § 4; 1999, ch. 278, § 26; 2009, ch.
1973, ch. 375, § 1; 1975, ch. 75, § 1; 1978 Comp., § 3-9-1, 278, § 29; 2015, ch. 145, § 88.
recompiled as 1978 Comp., § 3-9-8 by Laws 1985, ch.

3-9-4. Absentee ballot application; rejection; acceptance; issuance of ab-
sentee ballot.

A. The municipal clerk shall prescribe the form of the absentee ballot application.

B. An application for an absentee ballot may be obtained from the municipal clerk.

C. Upon receipt of a properly completed and delivered application for an absentee ballot, the
municipal clerk shall contact the county clerk to determine if the applicant is a qualified elector of
the municipality.

D. The municipal clerk shall reject an absentee ballot application for any of the following rea-
sons:

(1) the application is not made on the form provided by the municipal clerk;
(2) the application does not set forth the applicant's full name and address;
(3) the application does not set forth the applicant's date of birth;
(4) the application is not signed by the applicant; or
(5) the applicant:

(a} has no valid affidavit of registration on file with the county clerk; or
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(b) has avalid affidavit of registration on file with the county clerk, but is not a resident
of the municipality; and

(c) cannot comply with Subparagraph (a) or (b) of this paragraph pursuant to Subsec-
tion B of Section 3-8-40 NMSA 1978.

E. Ifthe municipal ¢clerk rejects an absentee ballot application pursuant to Subsection D of this
section, the municipal clerk shall mark the application "rejected”, enter "rejected" in the absentee
ballot register and file the application in a separate file. The municipal clerk shall, within twenty-
four hours of rejection of the application, notify the applicant in writing of the reasons for rejection
of the application. If the application is incomplete, the municipal clerk shall immediately mail a
new application for an abgentee ballot.

F. If the application for absentee ballot is accepted, the municipal clerk shall:

(1) mark the application "accepted";
{2) enter the required information in the absentee ballot register; and
(3) issue to the applicant an absentee ballot.

G. The municipal clerk shall deliver the absentee ballot to the applicant in the office of the
municipal clerk if the application for absentee ballat has beei accepted and if the application is
submitted in person by the applicant or mail an absentee ballot to any qualified elector whose ap-
plication for an absentee ballot was received by mail and has been accepted. The municipal clerk
shall notify the county clerk who shall write "absentee ballot" on the signature line of the signature
roster next to the name of the person who has been sent an absentee ballot. Names of individuals
that have been labeled "abgentee ballot" shall appear on a separate list called the "absentee voter
list". This list shall be submitted to the municipal clerk by the county clerk in the same manner as
provided in Subsection B of Section 3-8-7 NMSA 1978.

H. Itis the duty of the municipal clerk to verify the signature roster and absentee voter list
to ensure that all names of individuals who have been issued absentee baliots have been labeled
"absentee ballot" on the signature roster and their names listed on the absentee voter list. If not,
the municipal clerk shail write "absentee ballot" on the signature line of the signature roster next
to the name of the person who has been sent an absentee ballot. The municipal clerk shall then
enter the name and all required information on the absentee voter list.

I. If the application for an absentee ballot is delivered in person to the municipal clerk during
regular hours and days of business and is accepted, the municipal clerk shall issue the voter the
absentee ballot and it shall be marked by the applicant in a voting booth in the municipal clerk's of-
fice, sealed in the proper envelopes and otherwise properly executed and returned to the municipal
clerk or the clerk's authorized representative before the applicant leaves the office of the municipal
clerk.

J.  The act of marking the absentee ballot in the office of the municipal clerk shall be a con-
venience to the voter in the delivery of the absentee ballot and does not make the office of the
municipal clerk a polling place subject to the requirements of a polling place in the Municipal Elec-
tion Code other than as provided in this subsection. During the peried of time between the date a
person may first apply in person for an absentee ballot and the final date for such application and
marking of the ballot in the office of the municipal clerk, it is unlawful to selicit votes or display or
otherwise make accessible any posters, signs or other forms of campaign literature whatsoever in
the clerk's office,

K. Absentee ballots shall be issued to voters whose applications have been approved not earlier
than thirty-five days prior to the election and not later than 5:00 p.m. on the Friday immediately
prior to the date of the election.

L. No absentee ballot shall be delivered or mailed by the municipal clerk to any person other
than the applicant for such ballot.
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History: 1953 Comp., § 14-8A.3, enacted by Laws ch. 323, § 25; 1993, ch. 22, § 5; 1999, ch. 278, § 27; 2001,
1973, ch. 375, § 3; 1978 Comp., § 3-9-3, recompiled as ch, 197, § 10; 2003, ch. 244, § 14; 2009, ch. 278, § 30;
1978 Comp., § 3-9-4 by Laws 1985, ch. 208, § 92; 1987, 2015, ch. 145, § 89.

3-9-5. Absentee ballot register.

A. For each election, the municipal clerk shall keep an "absentee ballot register" in which the
clerk ghall enter:

{1} in numerical sequence, the name and municipal address of each absentee ballot appli-
cant;

(2} the date and time of receipt of the application;

(8) whether the application was accepted or rejected;

(4) the date of delivery to the voter in person in the office of the municipal clerk, or mailing
of an absentee ballot to the applicant, the method of delivery and, if mailed, the address to which
the ballot was mailed,;

(5) the applicant's precinet and district number, if applicable;

(6) whether the applicant i a voier, and whether the voter is a uniformed-service voter or
an overseas voter;

(7) affidavits of voters who did not receive absentee ballots; and

(8) the date and time the completed ballot was received from the applicant by the municipal
clerk.

B. The absentee ballot register iz a public record open to public inspection in the municipal
clerk's office during regular office hours and shall be preserved for two years after the date of the
election. The municipal clerk shall have an updated absentee ballot register available for public
inspection Monday through Friday during regular office hours.

History: 1953 Comp., § 14-8A-8, enacted by Laws ch. 278, § 28; 2001, ch, 105, § 2; 2009, ch., 278, § 32;
1973, ch. 375, § 6; 1978 Comp., § 3-9-6, recompiled as 2015, ch. 145, § 90.
1978 Comp., § 3-9-5 by Laws 1985, ch. 208, § 93; 1999,

3-9-6. Form of absentee ballot; form of absentee ballot envelopes.

A. The form of the abseniee ballot shall be, as nearly as practicable, in the same form as pre-
scribed by the municipal clerk for other ballots. However, to reduce weight and bulk for transport
of absentee ballots, the size and weight of the paper for envelopes, ballots and instructiens shall be
reduced as much as is practicable. The ballots shall provide for sequential numbering.

B. Absentee ballots and envelopes shall be delivered by the printer to the municipal clerk not
later than thirty-five days prior to the date of the election to be held.

C. The municipal clerk shall preseribe the form of:

(1) official inner envelopes for use in sealing the completed absentee ballot;

(2) official mailing envelopes for use in returning the official inner envelope to the municipal
clerk;

(8) absentee ballot mstructions, describing proper methods for completion of the ballot and
returning it; and

(4) official transmittal envelopes for use by the municipal clerk in mailing absentee ballot
materials.

D. Official transmittal envelopes and official mailing envelopes for transmission of absentee
ballot materials to and from the municipal clerk and federal qualified electors shall be as preseribed
in the Uniform Military and Overseas Voters Act [1-6B-1 through 1-6B-17 NMSA 1978]. Official
transmittal envelopes and official mailing envelopes for transmission of absentee ballot materials
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to and from the municipal clerk shall be printed in green in substantially similar form. All official
inner envelopes shall be printed in green.

E. The reverse of each official mailing envelope shall contain a form to be signed by the person
completing the absentee ballot. The form shall identify the person and shall contain the following
statement: "I will not vote in this election other than by the enclosed ballot. I will not receive or
offer any compensgation or reward for giving or withholding any vote.".

History: 1953 Comp., § 14-8A-7, enacted by Laws ch. 22, § 6; 1995, ch. 98, § 1; 1997, ch. 266, § 19; 1999,
1973, ch. 375, § 7; 1978 Comp., § 3-9-7, recompiled as ch. 278, § 29; 2009, ch. 278, § 33; 2015, ch. 145, § 91.
1978 Comp., § 3-9-6 by Laws 1985, ch. 208, § 94; 1993,

3-9-7. Manner of voting; use of an eleetronic voting device.

A. Any person voting an absentee ballot under the provisions of the Municipai Election Code
shall secretly mark the ballot as instructed on the ballot, place the marked ballot in the official
inner envelope and securely seal the envelope. The voter shall then place the official inner envelope
inside the official mailing envelope and securely seal the envelope. The voter shall then complete
the form on the reverse of the official mailing envelope.

B. A voter, caregiver to that voter or member of that voter's immediate family may deliver that
voter's absentee ballot to the municipal clerk in person or by mail, provided that the voter has
subscribed the outer envelope of the absentee ballot.

C. When an electronic voting device is used by the voter to cast an absentee vote, the municipal
clerk shall ensure that each abgentee voting machine is located within the office of the municipal
clerk. The area shall be secured by lock and key. Each day during the time the absentee voting
machine is used for absentee voting, the municipal clerk shall, in the presence of one other employee
of the municipality, unlock the office where the voting machine is located. Each day, at the close
of regular office hours, the municipal clerk shall, in the presence of one other municipal employee,
secure the office where the voting machine is located. Each day immediately after unlocking or
locking the office where the voting machine is located, the municipal clerk and the employee present
shall sign or initial the absentee voting daily report. The municipal clerk shall prescribe the form
of the absentee voting daily report, which shall include the following information:

(1) the voting machine serial number;

(2) the beginning and ending public counter number for the day;

(3) the beginning and ending protective counter number for the day;

(4} the closing seal number, if any;

(5) the total number of voters for the day; and

(6) a place for the date and signature of the municipal clerk and the municipal employee.

D. Voting shall be conducted substantially in the manner provided in the Municipal Election
Code. The absentee voting daily report shall be submitted to the absent voter precinet on election
day, along with any voting machines used.

History: 1953 Comp., § 14-8A-8, enacted by Laws ch, 98, § 2; 1995, ch. 200, § 7; 1997, ch. 266, § 20; 1999,
19783, ch. 375, § 8; 1978 Comp., § 3-9-8, recompiled as ch. 278, § 30; 2003, ch. 244, § 15; 2009, ch. 278, § 34;
1978 Comp., § 3-9-7 by Laws 1985, ch. 208, § 95; 1995, 2015, ch. 145, § 92.

3-9-8. Care of absentee ballots; destruction of unused ballots by municipal
clerk.

A. The municipal clerk shall mark on each completed official outer envelope the date and time
of receipt in the municipal clerk's office, record this information in the absentee ballot register and
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safely and securely keep the official outer envelope unopened until 1t 1s delivered on election day
to the proper precincet board or until it is canceled and destroyed in accordance with law. Once a
ballot is officially accepted by the municipal clerk and recorded in the absentee ballot register, it
cannot be returned to the voter for any reason.

B. The municipal clerk shall accept completed official outer envelopes received by mail or de-
livered in person to the municipal clerk's office by the voter signing the official outer envelope, by a
member of the voter's immediate family or by the caregiver to the voter until 7:00 p.m. on election
day. Any completed outer envelope received after that time and date shall be marked as to the time
and date received, shall not be delivered to the precinct board and shall be preserved until the time
for election contests has expired. In the absence of a court crder, after the expiration of the time for
election contests, the municipal clerk shall destroy all late official mailing envelopes without open-
ing or permitting the contents to be examined, cast, counted or canvassed. Before their destruction,
the municipal clerk shall count the numbers of late ballots from voters, uniformed-gervice voters
and overseas voters and record the number from each category in the absentee ballot register.

C. After 5:00 p.m. and not later than 8:00 p.m. on the Friday immediately preceding the date
of the election, the municipal clerk shall record the numbers of the unused absentee ballots and
shall publicly destroy in the municipal elerk's office all unused ballots. The municipal clerk shall
execute a certificate of such destruction, which shall include the numbers on the ballots destroyed,
and the certificate shall be placed within the absentee ballot register.

D. At 7:00 p.m. on the day of the election, the municipal clerk shall determine the number
of ballots that were mailed and have not been received and execute a "certificate of unreceived
absentee ballots". The certificate shall be placed in the absentee ballot register and shall become
an official part of the register. The municipal clerk shall determine the form of the certificate of
unreceived absentee ballots.

History: 1953 Comp., § 14-8A-9, enacted by Laws ch. 278, § 31; 2003, ch. 244, § 16; 2009, ch. 278, § 35;
1973, ch. 375, § 9; 1978 Comp., § 3-9-9, recompiled as 2016, ch. 145, § 93.
1978 Comp., § 3-9-8 by Laws 1985, ch. 208, § 96; 1999,

3-9-9. Absent voter precinct.

For the purposes of absentee voting, the governing body shall create a special absent voter
precinct, cause an absent voter precinct board to be appointed consisting of election judges and
election clerks as provided in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA
1978] and shall designate a pofling place for the counting and tallying of absentee ballots in the
election on election day. The municipal clerk shall administer the oath to the election judges. A
regular precinct board may be designated to serve as the absent voter precinct board. Members
of the absent voter precinct board shall receive the same compensation as other precinct board
members, but in no case shall a precinct board member who also serves as a member of the absent
voter precinct board be entitled to extra compensation for serving on the absent voter precinct
board.

History: 19563 Comp., § 14-8A-10, enacted by Laws as 1978 Comp., § 3-9-9 by Laws 1985, ch. 208, § 97;
1978, ch. 375, § 10; 1978 Comp., § 3-9-10, recompiled 1995, ch. 200, § 8; 1999, ch. 278, § 32.

3-9-10. Delivery of absentee ballots to absent voter precinct.

After 7:00 a.m. on election day, the municipal clerk shall deliver to the absent voter precinct
board the absentee ballot register and the absent voter ballots received by the clerk, any electronic
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voting machines used and all absentee voting daily reports. Prior to 7:00 p.m. on election day, the
municipal clerk shall deliver any ballots received on election day to the absent voter precinet board
and the precinct board shall note the receipt of ballots in the absentee ballot register and on the
absentee voter list. On delivery of the ballots, the municipal clerk or his designee shall remain
in the presence of the absent voter precinet board until the clerk has observed the opening of all
official mailing envelopes, the deposit of all ballots in the locked ballot box and the listing of the
names on all of the official mailing envelopes in the absentee voter list. All functions of the absent
voter precinet board shall be conducted in the place designated as the absent voter precinet.

History: 1978 Comp., § 3-9-10, enacted by Laws
1986, ch. 208, § 98; 1995, ch. 200, § 9; 1999, ch. 278, §
43; 2003, ch. 244, § 17.

3-9-11. Handling absentee ballots by absent voter precinct boards.

A. Before opening any official mailing envelope, an election judge shall determine that the re-
quired signature has been executed on the reverse side of the official mailing envelope.

B. If the signature is missing, an election judge shall write "rejected” on the front of the official
mailing envelope. The election clerks shall write the notation "rejected -- missing signature” in
the "notations" column on the absentee voter list. An election judge shall place the official mailing
envelope unopened in an envelope provided for rejected ballots, seal the envelope, write the voter's
name on the front of the envelope and deposit it in the locked ballot box.

C. Declared challengers certified by the municipal clerk may examine the official mailing enve-
lope and may challenge the ballot of any absent voter for the following reasons:

(1) the official mailing envelope has been opened prior to being received by the absent voter
precinct board;

(2) the person offering to vote is not a voter as provided in the Municipal Election Code; or

(3) the person offering to vote is not a federal qualified elector autherized to vote in a mu-
nicipal election.

Upon the challenge of an absentee ballot, an election judge shall generally follow the same proce-
dure as when ballots are challenged when a person offers to vote in person. If a challenged ballot is
not to be counted, it shall not be opened and shall be placed in an envelope provided for challenged
ballots.

D. If the official mailing envelopes have properly executed signatures and the voters have not
been challenged:

(1) an election judge shall open the official mailing envelopes and deposit the ballots in their
still sealed official inner envelopes in the locked ballot box; and

(2) the election clerks shall mark the notation "AB" opposite the voter's name in the "nota-
tions" column of the absentee voter list.

E. Prior to the closing of the polls, an election judge may remove the absentee ballots from the
official inner envelopes and either count and tally the results of absentee balloting by hand or reg-
ister the results of each absentee ballot on a voting machine the same as if the absent voter had
been present and voted in person. It shall be unlawful for any person to disclese the results of such
count and tally or such registration on a voting machine of absentee ballots prior to the closing of
the polls.

F. The municipal clerk shall, prior to the opening of the polls on election day, notify the absent
voter precinct board in writing whether absentee ballots are to be counted and tallied or registered
on a voting machine. The procedures shall be such as to ensure the secrecy of the ballot,
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G. Absent voter precinct polls shall be closed at 7:00 p.m. on the day of the election by the
absent voter precinct board.

History: 1978 Comp., § 3-9-11, enacted by Laws
1985, ch. 208, § 99; 1995, ch. 98, §3; 1995, ch. 200, § 10;
2009, c¢h. 278, § 36; 2015, ch. 145, § 94.

3-9-12. Canvass; recount or recheck; disposition.

Where no voting machines are used to register absentee ballots, such ballots shall be eanvassed,
recounted and disposed of in the manner provided by the Municipal Election Code [Chapter 3, Ar-
ticles 8 and 9 NMSA 1978] for the canvassing, recounting and disposition of paper ballots. Where
voting machines are used to register absentee ballots, such ballots shall be canvassed and rechecked
in the manner provided by the Municipal Election Code for the canvassing and recheck of ballots
cast on a voting machine; provided, in the event of a contest, voting machines used to register ab-
sentee ballots shall not be rechecked, but the absentee ballots shall be recounted in the manner
provided by the Municipal Election Code.

History: 1978 Comp., § 3-8-12, enacted by Laws
1985, ch. 208, § 100; 2009, ch. 278, § 37.

3-9-13. Voting in person prohibited.

A. No person who has been issued an absentee ballot shall vote in person at that person's reg-
ular precinct polling place on election day except as otherwise provided in the Municipal Election
Code [Chapter 3, Articles 8 and 9 NMSA 1978].

B. At any time prior to 5:00 p.m. on the Friday immediately preceding the date of the election,
any person whose absentee ballot application has been accepted and who was mailed an absentee
ballot but who has not received the absentee ballot may execute, in the office of the municipal clerk
of the municipality where that person is registered to vote, a sworn affidavit stating that the person
did not receive or vote his absentee ballot. Upon receipt of the sworn affidavit, the municipal clerk
shall issue the voter a replacement absentee ballot.

C. The municipal clerk shall prescribe the form of the affidavit and the manner in which the
municipal clerk shall void the first ballot mailed to the applicant.

History: 1953 Comp., § 14-8A-11, enacted by Laws as 1978 Comp., § 3-9-13 by Laws 1985, ch. 208, § 101;
1973, c¢h. 375, § 11; 1978 Comp., § 3-9-11, recompiled 1999, ch. 278, § 34; 2003, ch. 244, § 18.

3-9-13.1. Absentee ballot; conduct of election; when not timely received;
emergency procedure for voting and counting.

A. A voter who has submitted an application for an absentee ballot that was accepted by the
municipal clerk but who has not received the absentee ballot by mail as of the date of the election
may go to the assigned polling place and, after executing an affidavit of nonreceipt of absentee
ballot, shall be issued a ballot in lieu of an absentee ballot by the presiding judge, and shall be
allowed to mark the ballot.

B. The voter shall place the completed ballot issued in lieu of an absentee ballot in an official
inner envelope, substantially in the form prescribed pursuant to Section 3-9-6 NMSA 1978, which
shall be sealed by the voter. The official inner envelope shall then be placed by the voter, in the
presence of the presiding judge, in an official outer envelope substantially as prescribed for a trans-
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mittal envelope or mailing envelope pursuant to Section 3-9-6 NMSA 1978. The presiding judge
shall fill in the information on the back of the envelope that identifies the voter by name and sig-
nature roster number and contains the printed affidavit that the voter made application for an
absentee ballot, which the voter believes to have been accepted by the municipal clerk, that the
voter swears an absentee ballot had not been received as of the date of the election and that the
voter was issued a ballot in lieu of an absentee ballot, and that the ballot was marked by the voter
and submitted to the presiding judge.

C. The presiding judge shall place all ballots issued in lieu of absentee ballots in a special en-
velope provided for that purpose by the municipal clerk, seal the envelope and return it to the
municipal clerk along with the machine tally sheets after the elosing of the polls, The sealed enve-
lope shall not be placed in the locked ballot box.

D. The municipal clerk shall, upon receipt of the envelope containing ballots in lieu of absentee
ballots, and no later than forty-eight hours after the close of the polls for the election, remove the
transmittal envelepes and without removing or opening the inner envelopes, determine:

(1) if the voter did in fact make application for an absentee ballot that was accepted by the
municipal clerk;

(2) if an absentee ballot was mailed by the municipal clerk to the voter; and

(3) whether an absentee ballot was received by the municipal clerk from the voter by 7:00
p.m. on election day.

E. If the municipal clerk determines that the ballet in lieu of absentee ballot is valid, that an
absentee ballot was mailed to the voter and that no absentee ballot was received from the voter by
the municipal clerk, the municipal clerk shall remove the inner envelope without opening it, retain
the transmittal envelope with the other election returns and place the inner envelope, unopened, in
a secure and locked container to be transmitted to the canvassing board to be tallied and included
in the canvass of the election returns for the municipality.

F. Ifthe municipal clerk determines that the ballot in lieu of absentee ballot is not valid because
the application for absentee ballot was rejected and no ballot was mailed to the voter, or that a
ballot was received from the voter by the municipal clerk not later than 7:00 p.m. on election day,
the municipal clerk shall write "rejected invalid ballot" on the front of the transmittal envelope and
the transmittal envelope shall not be sent to the canvassing board for counting and tallying. The
municipal clerk shall retain the unopened transmittal envelope in a safe and secure manner and
shall notify the district attorney in writing of the alleged violation of the Municipal Election Code
{Chapter 3, Articles 8 and 9 NMSA 1978]. A copy of the notification to the district attorney shall
be sent by first class mail to the voter and to the secretary of state.

G. The municipal clerk shall furnish and shall prescribe the form of the necessary envelopes to
be used in accordance with the purposes of this section, and shall take steps to preserve the secrecy
of any ballots cast pursuant to this section.

History: Laws 2003, ch. 244, § 19; 2009, ch. 278, §
38.

3-9-14. Repealed.

3-9-15. Watchers, challengers, and observers for absent voter precinct.

Watchers, challengers and observers may be appointed to serve on election day for the absent
voter precinct in the manner specified for the appointment of watchers, challengers and observers
for other precincts used in muniecipal elections.
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History: 1953 Comp., § 14-8A-13, enacted by Laws as 1978 Comp., § 3-9-15 by Laws 1985, ch. 208, § 103;
1973, ch, 375, § 13; 1978 Comp., § 3-9-13, recompiled 1999, ch. 278, § 35.

3-9-16. Penalties.

A. A person who knowingly votes or offers to vote an absentee ballot to which the person is not
lawfully entitled to vote or offer to vote is guilty of a fourth degree felony.

B. A municipal official or employee or any other person who knowingly furnishes absentee bal-
lots to persons who are not entitled to such ballots under the provisions of the Municipal Election
Code [Chapter 3, Articles 8 and 9 NMSA 1978] is guilty of a fourth degree felony.

C. A municipal official or employee, precinct board member or any other person who knowingly
destroys or otherwise disposes of an absentee ballot other than in the manner provided by the Mu-
nicipal Election Code is guilty of a fourth degree felony.

D. A person who knowingly or willfully makes any false statement in any application for an
absentee ballot or in the absentee ballot register or in any certificate required by the Municipal
Election Code is guilty of a fourth degree felony.

E. A person who knowingly possesses an executed or unexecuted absentee ballot outside the
physical confines of the municipal clerk's office when the ballot is not the personal ballot of that
person or who otherwise knowingly authorizes, aids or abets the unlawful removal of an executed
or unexecuted absentee ballot from the physical confines of the municipal clerk's office is guilty of
a fourth degree felony.

F. A municipal clerk who knowingly possesses an executed or unexecuted absentee ballot out-
side the physical confines of the municipal clerk's office when that ballot is not the personal ballot
of the municipal clerk, or who otherwise knowingly authorizes, aids or abets the unlawful removal
of an executed or unexecuted absentee ballot that is not the personal ballot of the municipal clerk
from the physieal confines of the municipal clerk's office, is guilty of a fourth degree felony.

History: 1953 Comp., § 14-8A-14, enacted by Laws as 1978 Comp., § 3-9-16 by Laws 1985, ch. 208, § 104;
19738, ch. 375, § 14; 1978 Comp., § 3-9-14, recompiled 1999, ch. 278, § 36; 2009, ch. 278, § 39.
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CHAPTER 10

Public Officers and Employees

ARTICLE 16
Governmental Conduct

Sec.

10-16-1. Short title.

10-16-2. Definitions.

10-16-3. Ethical principles of public service; certain offi-
cial acts prohibited; penalty,

10-16-3.1. Prohibited political activities.

10-16-4. Official act for personal financial interest pro-
hibited; disqualification from official act;
providing a penalty.

10-16-4.1. Honoraria prohibited.

10-16-4.2. Disclosure of outside employment.

10-16-4.3. Prohibited employment,

10-16-5. Repealed.

10-16-6. Confidential information,

10-16-7. Centracts invelving public officers or employees.

10-16-8. Contracts involving former public officers or em-
ployees; representation of clients after gov-
ernment service.

10-16-9. Contracts involving legislators; representation
before state agencies.

10-16-1. Short title.

Sec.

10-16-10. Repealed.

10-16-11. Codes of conduct.

10-16-11.1. State agency or local government agency au-
thority.

10-16-12. Repealed.

10-16-13. Prohibited bidding.

10-16-13.1. Education and voluntary compliance.

10-16-13.2, Certain business sales to the employees of
state agencies and local government agen-
cies prohibited.

10-16-13.3. Prohihited contributions; financial service
contractors.

10-16-14. Enforcement procedures,

10-16-15. Repealed.

10-16-16. Recompiled.

10-16-17. Criminal penalties,

10-16-18. Enforcement; civil penalties.

Chapter 10, Article 16 NMSA 1978 may be cited as the "Governmental Conduct Act".

History: 1953 Comp., § 5-12-1, enacted by Laws
1967, ch. 306, § 1; 1993, ch. 46, § 26.

10-16-2. Definitions.
As used in the Governmental Conduct Act:

A. '"business" means a corporation, partnership, sole proprietorship, firm, organization or indi-

vidual carrying on a business;

B. ‘"confidential information" means information that by law or practice is not available to the

public;

C. ‘"contract” means an agreement or transaction having a value of more than one thousand
dollars ($1,000) with a state or local government agency for:
(1) the rendition of services, including professional services;
(2) the furnishing of any material, supplies or equipment;
(8) the construction, alteration or repair of any public building or public work;
(4) the acquisition, sale or lease of any land or building;

(5) a licensing arrangement;
(6) aloan or loan guarantee; or

{7} the purchase of financial securities or instruments;
D. "employment" means rendering of services for compensation in the form of salary as an em-

ployee;

© 2017 State of New Mexico. New Mexico Compilation Commission. All rights reserved.



10-16-3 PUBLIC OFFICERS AND EMPLOYEES 10-16-3.1

E. "family" means an individual's spouse, parents, children or siblings, by consanguinity or
affinity;

F. ‘"financial interest" means an interest held by an individual or the individual's family that is:

(1) an ownership interest in business or property; or
(2) any employment or prospective employment for which negotiations have already begun;

G. "local government agency" means a political subdivision of the state or an agency of a polit-
ical subdivision of the state;

H. "official act" means an official decision, recommendation, approval, disapproval or other ac-
tion that involves the use of discretionary authority;

L. "public officer or employee" means any elected or appeinted official or employee of a state
agency or local government agency who receives compensation in the form of salary or is eligible
for per diem or mileage but excludes legislators;

J. "standards" means the conduct required by the Governmental Conduct Act;

K. 'state agency" means any branch, agency, instrumentality or institution of the state; and

L. ‘"substantial interest" means an ownership interest that is greater than twenty percent.

History: 1953 Comp., § 5-12.2, enacted by Laws
1967, ch. 306, § 2; 1979, ch. 350, § 1; 1993, ch. 46, § 27;
2007, ch. 362, § 1; 2011, ch. 138, § 2.

10-16-3. Ethical principles of public service; certain official acts prohib-
ited; penalty.

A. Alegislator or public officer or employee shall treat the legislator's or public officer's or em-
ployee's government position as a public trust. The legislator or public officer or employee shall
use the powers and resources of public office only to advance the public interest and not to obtain
personal benefits or pursue private interests.

B. Legislators and public officers and employees shall conduct themselves in a manner that
justifies the confidence placed in them by the people, at all times maintaining the integrity and
discharging ethieally the high responsibilities of public service.

C. Full disclosure of real or potential conflicts of interest shall be a guiding principle for deter-
mining appropriate conduct. At all times, reasonable efforts shall be made to avoid undue influence
and abuse of office in public service.

D. No legislator or public officer or employee may request or receive, and no person may offer
a legislator or public officer or employee, any money, thing of value or promise thereof that is con-
ditioned upon or given in exchange for promised performance of an official act. Any person who
knowingly and willfully violates the provisions of this subsection is guilty of a fourth degree felony
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978,

History: 1978 Comp., § 10-16-8, enacted by Laws
1993, ch. 46, § 28; 2007, ch. 362, § 2; 2011, ch. 138, § 3.

10-16-3.1. Prohibited political activities.

A public officer or employee is prohibited from:

A. directly or indirectly coercing or attempting to coerce another public officer or employee to
pay, lend or contribute anything of value to a party, committee, organization, agency or person for
a political purpose;
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B. threatening to deny a promotion or pay increase to an employee who does or does not vote
for certain candidates, requiring an employee to contribute a percentage of the employee's pay to
a political fund, influencing a subordinate employee to purchase a ticket to a political fundraising
dinner or gimilar event, advising an employee to take part in political activity or similar activities;
or

C. violating the officer's or employee's duty not to use property belonging to a state agency or
local government agency, or allow its use, for other than authorized purposes.

History: Laws 2007, ch. 382, § 9; 2011, ch. 138, § 4.

10-16-4. Official act for personal financial interest prohibited; disqualifi-
cation from official act; providing a penalty.

A. It is unlawful for a public officer or employee to take an official act for the primary purpose
of directly enhancing the public officer's or employee's financial interest or financial position. Any
person who knowingly and willfully violates the provisions of this subsection is guilty of a fourth
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978.

B. A public officer or employee shall be disqualified from engaging in any official act directly
affecting the public officer's or employee's financial interest, except a public officer or employee shall
not be disqualified from engaging in an official act if the financial benefit of the financial interest
to the public officer or employee is proportionately less than the benefit to the general publie.

C. No public officer during the term for which elected and no public employee during the period
of employment shall acquire a financial interest when the public officer or employee believes or
should have reason to believe that the new financial interest will be directly affected by the officer's
or employee's official act.

History: 1953 Comp., § 5-12-4, enacted by Laws
1887, ch. 308, § 4; 1993, ch. 486, § 20; 2007, ch. 362, § 3;
2011, ch. 138, § 5.

10-16-4.1. Honoraria prohibited.

No legislator, public officer or employee may request or receive an honorarium for a speech or
service rendered that relates to the performance of public duties. For the purposes of this section,
"honorarium" means payment of money, or any other thing of value in excess of one hundred dollars
{$100), but does not include reasonable reimbursement for meals, lodging or actual travel expenses
incurred in making the speech or rendering the service, or payment or compensation for services
rendered in the normal course of a private business pursuit.

History: Laws 1993, ch. 46, § 38.

10-16-4.2. Disclosure of outside employment.

A public officer or employee shall disclose in writing to the officer's or employee's respective office
or employer all employment engaged in by the officer or employee other than the employment with
or service to a state agency or local government agency.

History: Laws 2007, ch. 362, § 10; 2011, ch. 138, § 6.
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10-16-4.3. Prohibited employment.

It is unlawful for a state agency employee or local government ageney employee who is partici-
pating directly or indirectly in the contracting process to become or to be, while such an employee,
the employee of any person or business contracting with the governmental body by whom the em-
ployee is employed.

History: Laws 2011, ch. 138, § 1.
10-16-5. Repealed.

10-16-6. Confidential information.

No legislator or public officer or employee shall use or disclose confidential information acquired
by virtue of the legislator’s or public officer's or employee's position with a state agency or local
government agency for the legislator's, public officer's or employee's or another's private gain.

History: 1953 Comp., § 5-12-6, enacted by Laws
1967, ch. 306, § 6; 1993, ch, 46, § 30; 2007, ch. 362, § 4;
2011, ch. 138, § 7.

10-16-7. Contracts involving public officers or employees.

A. A state agency shall not enter into a contract with a public officer or employee of the state,
with the family of the public officer or employee or with a business in which the public officer or
employee or the family of the public officer or employee has a substantial interest unless the public
officer or employee has disclosed through public notice the public officer's or employee's substantial
interest and unless the contract is awarded pursuant to a competitive process; provided that this
section does not apply to a contract of official employment with the state. A person negotiating or
executing a confract on behalf of a state agency shall exercise due diligence to ensure compliance
with the provisions of this section.

B. Unless a public officer or employee has disclosed the public officer’s or employee’s substantial
interest through public notice and unless a contract is awarded pursuant to a competitive process,
a local government agency shall not enter into a contract with a public officer or employee of that
local government ageney, with the family of the public officer or employee or with a business in
which the public officer or employee or the family of the public officer or employee has a substantial
interest.

C. Subsection B of this section does not apply to a contract of official employment with a political
subdivision. A person negotiating or executing a contract on behalf of a local government agency
ghall exercise due diligence to ensure compliance with the provisions of this seetion.

History: 1963 Comp., § §5-12-7, enacted by Laws 1993, ch. 46, § 31; 2007, ch. 362, § 5; 2009, ch. 66, § 11;
1967, ch. 306, § 7; 1983, ch. 90, § 1; 1989, ch. 264, § 26; 2011, ch. 138, § 8.

10-16-8. Contracts involving former public officers or employees; repre-
sentation of clients after government service.

A. A state agency shall not enter into a contract with, or take any action favorably affecting,
any person or business that is:
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(1) represented personally in the matter by a person who has been a public officer or em-
ployee of the state within the preceding year if the value of the contract or action is in excess of one
thousand dollars ($1,000) and the contract is a direct result of an official act by the public officer or
employee; or

(2) assisted in the transaction by a former public officer or employee of the state whose offi-
cial act, while in state employment, directly resulted in the agency's making that contract or taking
that action.

B. A former public officer or employee shall not represent a person in the person's dealings with
the government on a matter in which the former public officer or employee participated personally
and substantially while a public officer or employee.

C. Alocal government agency shall not enter into a contract with, or take any action favorably
affecting, any person or business that is:

(1) represented personally in the matter by a person who has been a public officer or em-
ployee of that local government agency within the preceding year if the value of the contract or
action is in excess of one thousand dollars ($1,000) and the contract is a direct result of an official
act by the public officer or employee; or

(2) assisted in the transaction by a former public officer or employee of that pelitical sub-
division of the state whose official act, while in employment with that political subdivision of the
state, directly resulted in the agency's making that contract or taking that action.

D. For a period of one year after leaving government service or employment, a former public
officer or employee shall not represent for pay a person before the state agency or local government
agency at which the former public officer or employee served or worked.

History: 1953 Comp., § 5-12-8, enacted by Laws
1967, ch. 308, § 8; 1983, ch, 90, § 2; 1993, ch. 46, § 32;
2011, ch. 138, § 9.

10-16-9. Contracts involving legislators; representation before state agen-
cies.

A. A state agency shall not enter into a contract for services, construction or items of tangible
personal property with a legislator, the legislator's family or with a business in which the legislator
or the legislator's family has a substantial interest unless the legislator has disclosed the legisla-
tor's substantial interest and unless the contract is awarded in accordance with the provisions of
the Procurement Code [13-1-28 to 13-1-199 NMSA 1978], except the potential contractor shall not
be eligible for a sole source or small purchase contract. A person negotiating or executing a contract
on behalf of a state agency shall exercise due diligence to ensure compliance with the provisions of
this subsection.

B. A legislator shall not appear for, represent or assist another person in a matter before a
state agency, unless without compensation or for the benefit of a constituent, except for legislators
who are attorneys or other professional persons engaged in the conduct of their professions and, in
those instances, the legislator shall refrain from references to the legislator's legislative capacity
except as to matters of scheduling, from communications on legislative stationery and from threats
or implications relating to legislative actions.

History: 1953 Comp., § 5-12.9, enacted by Laws
1967, ch. 306, § 9; 1989, ch. 143, § 1; 1993, ch. 486, § 33;
2007, ch. 362, § 6.
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10-16-10. Repealed.

10-16-11. Codes of conduct.

A. By January 1, 1994, each elected statewide executive branch public officer shall adopt a gen-
eral code of conduct for employees subject to his control. The New Mexico legislative council shall
adopt a general code of conduct for all legislative branch employees. The general codes of conduet
shall be based on the principles set forth in the Governmental Conduct Act.

B. Within thirty days after the general codes of conduct are adopted, they shall be given to and
reviewed with all executive and legislative branch officers and employees. All new public officers
and employees of the executive and legislative branches shall review the employees' general code
of conduct prior to or at the time of being hired.

C. The head of every executive and legislative agency and institution of the state may draft a
separate code of conduet for all public officers and employees in that agency or institution. The
separate agency code of conduct shall prescribe standards, in addition to those set forth in the Gov-
ernmental Conduct Act and the general codes of conduct for all executive and legislative branch
public officers and employees, that are peculiar and appropriate to the function and purpose for
which the agency or institution was created or exists. The separate codes, upon approval of the re-
sponsible executive branch public officer for executive branch public officers and employees or the
New Mexico legislative council for legislative branch employees, govern the conduct of the public
officers and employees of that agency or institution and, except for those public officers and em-
ployees removable only by impeachment, shall, if violated, constitute cause for dismissal, demotion
or suspension. The head of each executive and legislative branch agency shall adopt ongoing edu-
cation programs to advise public officers and employees about the codes of conduct. All codes shall
be filed with the secretary of state and are open to public inspection.

D. Codes of conduct shall be reviewed at least once every four years. An amended code shall be
filed as provided in Subsection C of this section.

E. Alllegislators shall attend a minimum of two hours of ethics continuing education and train-
ing biennially.

History: 1953 Comp., § 5-12-11, enacted by Laws
1967, ch. 306, § 11; 1969, ch. 93, § 1; 1993, ch. 46, § 34;
2003, ch. 33, § 1.

10-16-11.1. State agency or local government agency authority.

Nothing in the Governmental Conduct Act shall be construed to preclude a state agency or local
government agency from adopting and publishing ordinances, rules or standards that are more
stringent than those required by the Governmental Conduct Act.

History: Laws 2011, ch. 138, § 13,
10-16-12. Repealed.
10-16-13. Prohibited bidding.

No state agency or local government agency shall accept a bid or proposal from a person who
directly participated in the preparation of specifications, qualifications or evaluation criteria on
which the specific competitive bid or proposal was based. A person accepting a bid or proposal on
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behalf of a state agency or local government agency shall exercise due diligence to ensure compli-
ance with this section.

History: 1953 Comp., § 5-12-13, enacted by Laws
1967, ch. 306, § 13; 2007, ch. 362, § 7; 2011, ch. 138, §
10,

10-16-13.1. Education and voluntary compliance.

A. The secretary of state shall advise and seek to educate all persons required to perform duties
under the Governmental Conduct Act of those duties. This includes advising ail those persons at
least annually of that act's ethical principles.

B. The secretary of state shall seek first to ensure voluntary compliance with the provisions of
the Governmental Conduct Act. A person who violates that act unintentionally or for good cause
shall be given ten days' notice to correct the matter. Referrals for civil enforcement of that act shall
be pursued only after efforts to secure voluntary compliance with that act have failed.

History: 1978 Comp., § 10-16-13.1, enacted by Laws
1993, ch. 46, § 35.

10-16-13.2, Certain business sales to the employees of state agencies and
local government agencies prohibited.

A. A public officer or employee shall not sell, offer to sell, coerce the sale of or be a party to
a transaction to sell goods, services, construction or items of tangible personal property directly
or indirectly through the public officer's or employee's family or a business in which the public
officer or employee has a substantial interest, to an employee supervised by the public officer or
employee. A public officer or employee shall not receive a commission or shall not profit from the
sale or a transaction to sell goods, services, construction or items of tangible personal property to
an employee supervised by the public officer or employee. The provisions of this subsection shall
not apply if the supervised employee initiates the sale. It is not a violation of this subsection if a
public officer or employee, in good faith, is not aware that the employee to whom the goods, services,
construction or items of tangible personal property are being sold is under the supervision of the
public officer or employee.

B. A public officer or employee shall not sell, offer to sell, coerce the sale of or be a party tc a
transaction to sell goods, services, construction or items of tangible personal property, directly or
indirectly through the public officer's or employee's family or a business in which the public officer
or employee has a substantial interest, to a person over whom the public officer or employee has
regulatory authority.

C. A public officer or employee shall not receive a commission or profit from the sale or a trans-
action to sell goods, services, construction or items of tangible personal property to a person over
whom the public officer or employee has regulatory authority.

D. A public officer or employee shall not accept from a person over whom the public officer or
employee has regulatory authority an offer of employment or an offer of a contract in which the
public officer or employee provides goods, services, construction, items of tangible personal prop-
erty or other things of value to the person over whom the public officer or employee has regulatory
authority.

History: Laws 2007, ch. 362, § 8; 2011, ch. 138, § 11.
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10-16-13.3. Prohibited contributions; financial service contractors.

A. Abusiness that contracts with a state agency or local government agency to provide financial
services involving the investment of public money or issuance of bonds for public projects shall not
knowingly contribute anything of value to a public officer or employee of that state agency or local
government agency who has authority over the investment of public money or issuance of bonds,
the revenue of which is used for public projects in the state.

B. A public officer or employee of a state agency or local government agency that has authority
over the investment of public money or issuance of bonds, the revenue of which is used for public
projects in the state, shall not knowingly accept a contribution of anything of value from a busi-
ness that contracts with that state agency or local government agency to provide financial services
involving the investment of public money or issuance of bonds for public projects.

C. For the purposes of this section:

(1) "anything of value" means any money, property, service, loan or promise, but does not
include food and refreshments with a value of less than one hundred dollars ($100) consumed in a
day; and

(2) "contribution" means a donation or transfer to a recipient for the personal use of the
recipient, without commensurate consideration.

History: Laws 2007, ch. 362, § 11; 2011, ch, 138, §
12,

10-16-14. Enforcement procedures.

A. The secretary of state may refer suspected violations of the Governmental Conduct Act to the
attorney general, district attorney or appropriate state agency or legislative body for enforcement.
If a suspected violation involves the office of the secretary of state, the attorney general may enforce
that act. If a suspected violation involves the office of the attorney general, a district attorney may
enforce that act.

B. Violation of the provisions of the Governmental Conduct Act by any legislator is grounds for
discipline by the appropriate legislative body.

C. Ifthe attorney general determines that there is sufficient cause to file a complaint against a
public officer removable only by impeachment, he shall refer the matter to the house of represen-
tatives of the legislature. If within thirty days after the referral the house of representatives has
neither formally declared that the charges contained in the complaint are not substantial nor insti-
tuted hearings on the complaint, the attorney general shall make public the nature of the charges,
but he shall make clear that the merits of the charges have never been determined. Days during
which the legislature is not in session shall not be included in determining the thirty-day period.

D. Violation of the provisions of the Governmental Conduct Act by any public officer or em-
ployee, other than those covered by Subsection C of this section, is grounds for discipline, including
dismissal, demotion or suspension. Complaints against executive branch employees may be filed
with the agency head and reviewed pursuant to the procedures provided in the Personnel Act [Chap-
ter 10, Article 9 NMSA 1978|. Complaints against legislative branch employees may be filed with
and reviewed pursuant to procedures adopted by the New Mexico legislative council. Complaints
against judicial branch employees may be filed and reviewed pursuant to the procedures provided
in the judicial personnel rules.

E. Subject to the provisions of this section, the Governmental Conduect Act may be enforced by
the attorney general. Except as regards legislators or statewide elected officials, a district attor-
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ney in the county where a person resides or where a violation oceurred may also enforce that act.
Enforcement actions may include seeking civil injunctive or other appropriate orders.

History: 1953 Comp., § 5-12-14, enacted by Laws
1967, ch. 3086, § 14; 1993, ch. 46, § 36.

10-16-15. Repealed.
10-16-16. Recompiled.
10-16-17. Criminal penalties.

Unless specified otherwise in the Governmental Conduct Act, any person who knowingly and
willfully violates any of the provisions of that act is guilty of a misdemeanor and shall be punished
by a fine of not more than one thousand dollars ($1,000) or by imprisonment for not more than one
year or both. Nothing in the Governmental Conduct Act shall preclude eriminal prosecution for
bribery or other provisions of law set forth in the constitution of New Mexico or by statute.

History: Laws 1993, ch. 46, § 37.

10-16-18. Enforcement; civil penalties.

A. If the secretary of state reasonably believes that a person committed, or is about to commit,
a violation of the Governmental Conduct Act, the secretary of state shall refer the matter to the
attorney general or a district attorney for enforcement.

B. The attorney general or a district attorney may institute a eivil action in district court if
a violation has occurred or to prevent a violation of any provision of the Governmental Conduct
Act. Relief may include a permanent or temporary injunction, a restraining order or any other
appropriate order, including an order for a civil penalty of two hundred fifty dollars ($250) for each
violation not to exceed five thousand dollars ($5,000).

History: Laws 1995, ch. 153, § 23.

ARTICLE 16A
Financial Disclosures

Sec, Sec.
10-16A-1. Short title; Financial Disclosure Act. 10-16A-4. Disclosures by certain public officers or em-
10-16A-2. Definitions. Ployees of state agencies; condition of em-
10-16A-3. Required disclosures for certain candidates ployment.

and public officers and employees; condi- 10-16A-5. Education and voluntary compliance.

tion for placement on ballot or appoint- 10-16A-6. Investigations; binding arbitration; fines; en-

ment, forcement.

10-16A-7, Criminal penalties.
10-16A-8. Enforcement; civil penalties,

10-16A-1. Short title; Financial Disclosure Act.

Sections 39 through 45 [10-16A-1 to 10-16A-7 NMSA 1978] [and 10-16A-8 NMSA 1978] of this
act may be cited as the "Financial Disclosure Act".
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History: Laws 1993, ch. 48, § 39.

10-16A-2. Definitions.

As used in the Financial Disclosure Act:
A. '"business" means a corporation, partnership, sole proprietorship, firm, organization or indi-
vidual carrying on a business;
B. "employment" means rendering of services for compensation in the form of salary as an em-
ployee;
C. 'financial interest" means an interest held by an individual or his spouse that is:
(1) an ownership interest in business; or
(2) any employment or prospective employment for which negotiations have already begun;
D. ‘official act" means an official decision, recommendation, approval, disapproval or other ac-
tion that involves the use of discretionary authority;
E. '"person" means an individual or entity; and
F. "public officer or employee” means any person who has been elected to, appointed to or hired
for any state office and who receives compensation in the form of salary or is eligible for per diem
or mileage, but excludes legislators and judges.

History: Laws 1993, ch. 46, § 40.

10-16A-3. Required disclosures for certain candidates and public officers
and employees; condition for placement on ballot or appoint-
ment.

A. At the time of filing a declaration of candidacy or nominating petition, a candidate for leg-
islative or statewide office shall file with the proper filing officer, as defined in Section 1-8-25 NMSA
1978, a financial disclosure statement on a prescribed form. In addition, each year thereafter dur-
ing the month of January, a legislator and a person holding a statewide office shall file with the
proper filing officer a financial disclosure statement. If the proper filing officer is not the secretary
of state, the proper filing officer shall forward a copy of the financial disclosure statement to the
secretary of state within seventy-two hours.

B. A state agency head, an official whose appointment to a board or commission is subject to
confirmation by the senate or a member of the insurance nominating committee shall file with the
secretary of state a financial disclosure statement within thirty days of appointment and during
the month of January every year thereafter that the person holds public office.

C. The financial disclosure statement shall include for any person identified in Subsection A or
B of this section and the person's spouse the following information for the prior calendar year:

(1) the full name, mailing address and residence address of each person covered in the dis-
closure statement, except the address of the spouse need not be disclosed; the name and address
of the person's and spouse's employer and the title or position held; and a brief description of the
nature of the business or occupation;

(2) all sources of gross income of more than five thousand dollars ($5,000) to each person
covered in the disclosure statement, identified by general category descriptions that disclose the
nature of the income source, in the following broad categories: law practice or consulting opera-
tion or similar business, finance and banking, farming and ranching, medicine and health care,
insurance (as a business and not as payment on an insurance claim), oil and gas, transportation,
utilities, general stock market holdings, bonds, government, education, manufacturing, real estate,
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consumer goods sales with a general description of the consumer goods and the category "other",
with direction that the income source be similarly described. In describing a law practice, con-
sulting operation or similar business of the person or spouse, the major areas of specialization or
income sources shall be described, and if the spouse or a person in the reporting person's or spouse's
law firm, consulting operation or similar business is or was during the reporting calendar year or
the prior calendar year a registered lobbyist under the Lobbyist Regulation Act [Chapter 2, Article
11 NMSA 1978], the names and addresses of all clients represented for lobbying purposes during
those two years shall be disclosed;

(3) a general description of the type of real estate owned in New Mexico, other than a per-
sonal residence, and the county where it is located;

{4) all other New Mexico business interests not otherwise listed of ten thousand dollars
($10,000) or more in 2 New Mexico business or entity, including any position held and a general
statement of purpose of the business or entity;

(5) all memberships held by the reporting individual and the individual's spouse on boards
of for-profit businesses in New Mexico;

(6) all New Mexico professional licenses held;

(7) each state agency that was sold goods or services in excess of five thousand dollars
($5,000) during the prior calendar year by a person covered in the disclosure statement;

(8) each state agency, other than a court, before which a person covered in the disclosure
statement represented or assisted clients in the course of the person's employment during the prior
calendar year; and

(9) ageneral category that allows the person filing the disclosure statement to provide what-
ever other financial interest or additional information the person believes should be noted to de-
scribe potential areag of interest that should be disclosed.

D. A complete financial disclosure statement shall be filed every year. The secretary of state
shall mail each elected official required to file a financial disclosure statement a copy of any state-
ment the person filed the previous year.

E. The financial diselosure statements filed pursuant to this section are public records open to
public inspection during regular office hours and shall be retained by the state for five years from
the date of filing.

F. A person who files a financial disclosure statement may file an amended statement at any
time to reflect significant changed circumstances that occurred since the last statement was filed.

G. A candidate for a legislative or statewide office who fails or refuses to file a financial dis-
closure statement required by this section before the final date for the withdrawal of candidates
provided for in the Election Code [Chapter 1 NMSA 1978] shall not have the candidate's name
printed on the election ballot.

H. For a state agency head, an official whose appointment to a board or commission is subject
to confirmation by the senate or a member of the insurance nominating committee, the filing of the
financial disclosure statement required by this section is a condition of entering upon and continu-
ing in state employment or holding an appointed position.

History: Laws 1993, ch. 48, § 41; 1995, ch. 1583, § 24;
1997, ch. 112, § 8; 2015, ¢h. 11, § 1.

10-16A-4. Disclosures by certain public officers or employees of state
agencies; condition of employment.

A. Every employee who is not otherwise required to file a financial disclosure statement under
the Finanecial Disclosure Aet and who has a financial interest that he believes or has reason to
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believe may be affected by his official act or actions of the state agency by which he is employed
shall disclose the nature and extent of that interest. The disclosures shall be made in writing to the
secretary of state before entering state employment and during the month of January every year
thereafter.

B. Every public officer who is not otherwise required to file a financial disclosure statement
under the Financial Disclosure Act and who has a financial interest that he believes or has reason
to believe may be affected by his official act or actions of the board or commission to which he is
appointed shall disclose the nature and extent of that interest. The disclosures shall be made in
writing to the secretary of state before taking office and during the month of January every year
thereafter.

C. The information on the disclosures shall be made available by the secretary of state for in-
spection to any citizen of this state.

D. The filing of disclosures pursuant to this section is a condition of entering upon and contin-
uing in state employment or, for persons subject to Subsection B of this section, of helding public
office.

History: Laws 1993, ch. 46, § 42.

10-16A-5. Education and voluntary compliance.

A. The secretary of state shall advise and seek to educate all persons required to perform duties
under the Financial Disclosure Act of those duties. This includes providing timely advance notice
of the required financial disclosure statement and preparing forms that are clear and easy to com-
plete.

B. The secretary of state shall seek first to ensure voluntary compliance with the provisions
of the Financial Disclosure Act. A person who violates that act unintentionally or for good cause
shall be given ten days' notice to correct the matter before fines are imposed. Referrals for civil
enforcement of the Financial Disclosure Act shall be pursued only after efforts to secure voluntary
compliance with that act have failed.

History: Laws 1993, ch. 486, § 43.

10-16A-6. Investigations; binding arbitration; fines; enforcement.

A The secretary of state may conduct thorough examinations of statements and initiate inves-
tigations to determine whether the Financial Disclosure Act has been violated. Any person who
believes that act has been violated may file a written complaint with the secretary of state. The
secretary of state shall adopt procedures for processing complaints and notifications of viclations.

B. If the secretary of state determines that a violation has occurred for which a penalty should
be imposed, the secretary of state shall so notify the person charged and impose the penalty. If the
person charged disputes the secretary of state's determination, the person charged may request
binding arbitration.

C. The arbitration decision shall be decided by a single arbitrator selected within ten days by
the person against whom the penalty has been imposed from a list of five arbitrators provided by the
secretary of state. No arbitrator may be a person subject to the Financial Disclosure Act, Campaign
Reporting Act [1-19-25 to 1-19-36 NMSA 1978] or Lobbyist Regulation Act [Chapter 2, Article 11
NMSA 1978]. Arbitrators shall be considered to be independent contractors, not public officers or
employees, and shall not be paid per diem and mileage.
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D. The arbitrator may take any action the secretary of state is authorized to take. The arbitra-
tor shall state the reasons for his decision in a written deeument that shall be a public record. The
decision shall be final and binding. The decision shall be issued within thirty days of the conclusion
of the hearing. Unless otherwise provided for in this section, or by rule or regulation adopted by the
secretary of state, the procedures for the arbitration shall be governed by the Uniform Arbitration
Act [44-TA-1 to 44-7A-32 NMSA 1978]. No arbitrator shall be subject to liability for actions taken
pursuant to this section.

E. Any persen who files a statement or report after the deadline imposed by the Finanecial Dis-
closure Act or any person who files a false or incomplete statement or report is liable for and shall
pay to the secretary of state, at or from the time initially required for the filing, fifty dollars ($50.00)
per day for each regular working day after the time required for the filing of the statement or report
until the complete report is filed, up to a maximum of five thousand dollars ($5,000).

F. The secretary of state may refer a matter to the attorney general or a district attorney for a
civil injunctive or other appropriate order or enforcement.

History: Laws 1993, ch. 48, § 44; 1997, ch. 112, § 9,

10-16A-7. Criminal penalties.

Any person who knowingly and willfully viclates any of the provisions of the Financial Disclosure
Act is guilty of a misdemeanor and shall be punished by a fine of not more than one thousand dollars
($1,000) or by imprisonment for not more than one year or both.

History: Laws 1998, ch. 48, § 45.

10-16A-8. Enforcement; civil penalties.

A. Ifthe secretary of state reasonably believes that a person committed, or is about to commit, =
violation of the Financial Disclosure Act, the secretary of state shall refer the matter to the attorney
general or a district attorney for enforcement.

B. The attorney general or a district attorney may institute a civil action in district court if a
violation has occurred or to prevent a viclation of any provision of the Financial Disclosure Act. Re-
lief may include a permanent or temporary injunction, a restraining order or any other appropriate
order, including an order for a civil penalty of two hundred fifty dollars ($250) for each violation not
to exceed five thousand dollars ($5,000).

History: Laws 1995, ch. 153, § 25.

ARTICLE 16B
Gift Act
Sec. Sec.
10-16B-1. Short title. 10-16B-3. Limitation on gifts.
10-16B-2. Definiticns. 10-16B-4. Penalties.

10-16B-1. Short title.
This act [10-16B-1 through 10-16B-4 NMSA 1978} may be cited as the "Gift Act".

History: Laws 2007, ch. 226, § 1.
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10-16B-2, Definitions.

As usged in the Gift Act:

A. "family" means a spouse and dependent children;

B. '"gift" means any donation or transfer without commmensurate consideration of money, prop-
erty, service, loan, promise or any other thing of value, including food, lodging, transportation and
tickets for entertainment or sporting events, but does not include:

(1) any activity, including but not limited to the acceptance of a denation, transfer or con-
tribution, or the making of an expenditure or reimbursement, that is authorized by the Campaign
Reporting Act [1-19-25 through 1-19-36 NMSA 1978] or the Federal Election Campaign Act of 1971,
as amended;

(2) a gift given under circumstances that make it clear that the gift is motivated by a family
relationship or close personal relationship rather than the recipient's position as a state officer or
employee or candidate for state office;

(3) compensation for gervices rendered or capital invested that is:

(a) normal and reasonable in amount;

(b) commensurate with the value of the service rendered or the magnitude of the risk
taken on the investment;

{c) in no way increased or enhanced by reason of the recipient's position as a state of-
ficer or employee or candidate for state office; and

(d) not otherwise prohibited by law;

(4) payment for a sale or lease of tangible or intangible property that is commensurate with
the value of the services rendered and is in no way increased or enhanced by reason of the recipient's
position as a state officer or employee or candidate for state office;

{5) a commercially reasonable loan made in the ordinary course of the lender's business on
terms that are available to all similarly qualified borrowers;

(6) reimbursement for out-of-pocket expenses actually incurred in the course of performing
a service for the person making the reimbursement;

(7) any gift accepted on behalf of and to be used by the state or a political subdivision of the
state, including travel, subsistence and related expenses accepted by a state agency in connection
with a state officer's or employee's official duties that take place away from the state official's or
employee's station of duty;

(8) anything for which fair market value is paid or reimbursed by the state officer or em-
ployee or candidate for state office;

(9) reasonable expengeg for a bona fide educational program that is directly related to the
state officer's or employee's official duties; or

(10) a retirement gift;

C. "market value" means the retail cost a person would incur to purchase a gift;

D. 'restricted donor" means a person who:

(1) is or is seeking to be a party to any one or any combination of sales, purchases, leases or
contracts te, from or with the agency in which the donee holds office or is employed;

(2) will personally be, or is the agent of a person who will be, directly and substantially
affected financially by the performance or nonperformance of the donee's official duty in a way that
is greater than the effect on the public generally or on a substantial class of persons to which the
person helongs as a member of a profession, eccupation, industry or region;

(3) is personally, or is the agent of a person who is, the subject of or party to a matter that is
pending before a regulatory agency and over which the denee has discretionary authority as part
of the donee's official duties or employment within the regulatory agency; or
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(4) is alobbyist or a client of a lobbyist with respect to matters within the donee's jurisdic-
tion; and
E. "state officer or employee" means any person who has been elected to, appointed to or hired
for any state office and who receives compensation in the form of salary or is eligible for per diem
or mileage.

History: Laws 2007, ch. 226, § 2.

10-16B-3. Limitation on gifts.

A. A gtate officer or employee or a candidate for state office, or that person's family, shall not
knowingly accept from a restricted donor, and a restricted donor shall not knowingly donate to a
state officer or employee or a candidate for state office, or that person's family, a gift of a market
value greater than two hundred fifty dollars ($250).

B. A lobbyist registered with the secretary of state, the lobbyist's employer or a government
contractor shall not donate gifts of an aggregate market value greater than one thousand dollars
($1,000) in a calendar year to any one state officer or employee or to any one candidate for state
office.

C. A state officer or employee shall not solicit gifts for a charity from a business or corporation
regulated by the state agency for which the state officer or employee works and shall not otherwise
solicit donations for a charity in such a manner that it appears that the purpose of the donor in
making the gift is to influence the state officer or employee in the performance of an official duty.

History: Laws 2007, ch. 226, § 3.

10-16B-4. Penalties.

A person who violates the provisions of the Gift Act ig guilty of a petty misdemeanor and upon
eonviction shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978.

History: Laws 2007, ch. 226, § 4.
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